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Court File No. T-2212-16

CLASS ACTION
FEDERAL COURT

BETWEEN:
JESSICA RIDDLE, WENDY LEE WHITE, and CATRIONA CHARLIE
Plaintiffs

and

HER MAJESTY THE QUEEN
Defendant

NOTICE OF MOTION

TAKE NOTICE THAT the Attorney General of Canada, on behalf of Her Majesty the Queen
(hereinafter referred to as the “Defendant”), will make a motion on consent of all parties and in
writing, under Rule 369 of the Federal Courts Rules, SOR/98-106 (the “Rules”), to the Honourable
Court.
THE MOTION IS FOR:
1. An order to amend this Honourable Court’s May 11, 2018 Order by appointing Donna
Cona Inc to perform the following portions of the Administrator’s duties:
a) receiving and responding to all enquiries received by phone for the validation
of Individual Payment Applications (as set out in part at s 8.01(f) of the
Settlement Agreement);
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b) assisting Collectiva in responding to all enquiries by email respecting the
validation of Individual Payment Applications (as set out in part at s 8.01(f) of
the Settlement Agreement);
c) receiving and responding to all status enquiries received by phone respecting
payment of compensation for valid Individual Payment Applications (as set out
in part at s 8.01(g) of the Settlement Agreement);
d) assisting Collectiva in responding to all enquiries by email respecting payment
of compensation for valid Individual Payment Applications (as set out in part
at s 8.01(g) of the Settlement Agreement);
e) if contacted by phone by a Class Member or Eligible Class Member who
expresses the desire to communicate in a language other than English or French,
Donna Cona will make best efforts to accommodate him or her (as set out in
part at s 8.01(h) of the Settlement Agreement);
f) help to maintain Collectiva’s database with all information, including personal
information, by updating it to reflect information received by phone and email
from Class Members and Eligible Class Members (as set out in part in s 8.01(i)
of the Settlement Agreement);
g) provide personnel in such reasonable numbers as are required for the
performance of the specific duties of Donna Cona, and training and instructing
them in collaboration with Collectiva to fulfill these specific duties (as set out
in part in s 8.01(d) of the Settlement Agreement).
2. An Order that Donna Cona and Collectiva (including their employees and/or
subcontractors), will be allowed to access, use and share between themselves the personal
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information each has and will receive from applicants in the Sixties Scoop Settlement for
the sole purpose of fulfilling the duties of their respective appointments under the
Settlement Agreement.
3. An Order that the Defendant, Her Majesty the Queen in Right of Canada, pay Donna Cona
its reasonable costs and disbursements in connection with the appointment.
4. Such further and other relief as counsel may request and as this Honourable Court may
permit.
THE GROUNDS FOR THE MOTION ARE:
1. On May 11, 2018, Collectiva Class Action Services Inc. (“Collectiva”) was appointed by
the Honourable Court as the Claims Administrator as defined in the Sixties Scoop
Settlement Agreement.1
2. On June 21, 2018, this Honourable Court certified the class proceeding and approved the
Settlement Agreement in this matter. This order expressly incorporates the Settlement
Agreement by reference.2
3. The duties of the Administrator are set out in s. 8.01 of the Settlement Agreement.3
4. On June 1, 2020, this Honourable Court ordered that the Administrator, Collectiva, make
an interim payment to Eligible Class Members of $21,000 each.
5. The distribution of this interim payment in parallel with an informational campaign
developed by Argyle Communications Inc. has resulted in an influx of telephone and email
enquiries received by the Claims Administrator.
6. In the coming months, the Claims Administrator anticipates issuing a series of outreach

1 Jessica Riddle, Wendy Lee White, and Catriona Charlie v Her Majesty the Queen, 2018 FC 910 at para 19; see
also Jessica Riddle, Wendy Lee White and Catriona Charlie v Her Majesty the Queen, 2018 FC 641.
2 Jessica Riddle, Wendy Lee White and Catriona Charlie v Her Majesty the Queen, 2018 FC 901 at para 11.
3 Affidavit of Kassandra-Lynn Fournier, affirmed July 24, 2020, Exhibit A, Settlement Agreement at 8.01.
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communications to claimants regarding the status of their applications. It is expected that
these mailings and email messages will result in a further increase of telephone and email
enquiries.
7. The Parties and the Claims Administrator recognize the importance of keeping class
members informed about the progress of settlement administration, particularly in light of
the COVID-19 pandemic. Claimants have not only had, but also will continue to have many
questions in the coming months about topics such as the reinstatement of notice deadlines,
requests for additional information, and interim payment distributions.
8. To address the current backlog of enquiries and to address the anticipated enquiries,
Canada (in consultation with the Plaintiffs, the court appointed Monitor CA2,4 and
Collectiva) has obtained a proposal from Donna Cona Inc. (“Donna Cona”).5
9. It is the expectation that by appointing a firm such as Donna Cona Inc. to assist with
responding to the existing enquiry backlog as well as future enquiries, the Claims
Administrator would be able to focus on its other court-ordered duties, such as application
processing and payment distribution.6
10. These Orders are necessary to maintain timely and efficient communication with applicants
in order to protect their interests and ensure fairness.
Legislative Provisions Relied Upon
1. Rule 369 of the Federal Courts Rules.
2. Such further and other grounds as counsel may advise and this Honourable Court may
permit.

4 Jessica Riddle, Wendy Lee White and Catriona Charlie v Her Majesty the Queen, 2018 FC 905.
5 Affidavit of Kassandra-Lynn Fournier, affirmed July 24, 2020.
6 Affidavit of Eric Khan, affirmed July 23, 2020.
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THE FOLLOWING DOCUMENTARY EVIDENCE will be used in support of the motion:
1. This Notice of Motion;
2. Written Submissions;
3. Affidavit of Kassandra-Lynn Fournier, affirmed July 24, 2020;
4. Affidavit of Eric Khan, affirmed July 23, 2020;
5. Consent of all parties;
6. Draft Order; and,
7. Such further and other materials as counsel may advise and this Honourable Court may
permit.

July 24, 2020
ATTORNEY GENERAL OF CANADA
Department of Justice Canada
Civil Litigation Section
500-50 O’Connor Street
Ottawa, Ontario
K1A 0H8
Fax: (613) 954-1920
Per:

Tel:

Catherine Moore
Travis Henderson
Sarah Jane Howard
Alexandra Pullano
(613) 670-6390/(613) 670-6374
(613) 288-5073/(613) 670-6284

Lawyers for the Defendant
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TO:

MERCHANT LAW GROUP LLP
2401 Saskatchewan Drive
Regina, Saskatchewan S4P 4H8
E.F. Anthony Merchant, Q.C.
Evatt Merchant
Tel: (306) 359-7777
Fax: (306) 522-3299
Lawyers for the Plaintiff Jessica Riddle

TO:

KOSKIE MINSKY LLP
900-20 Queen Street West
Toronto, ON M5H 3R3
Kirk M. Baert
Celeste Poltak
Garth Myers
Tel: 1-855-595-2626
Fax: (416) 204-2909
Lawyers for the Plaintiff Wendy Lee White

TO:

KLEIN LAWYERS
400-1385 West 8th Avenue
Vancouver, BC V6H 3V9
David A. Klein
Douglas Lennox
Angela Bespflug
Tel: (604) 874-7171
Fax: (604) 874-7180
Lawyers for the Plaintiff Catriona Charlie

007

008

009

010

011

012

November 2017
Sixties Scoop Settlement Agreement

WHEREAS:

A. Between 1951 and 1991, Indian and Inuit children were taken into care
and placed with non-Indigenous parents where they were not raised in
accordance with their cultural traditions nor taught their traditional
languages (the "Sixties Scoop");

B. Various class proceedings were commenced against Canada in provincial
superior courts and the Federal Court in connection with the Sixties Scoop;

C. The Pmiies desire a fair, comprehensive and lasting resolution of the
legacy of the Sixties Scoop;

D. The Pmiies further desire the promotion of healing, education,
reconciliation and commemoration;

E. The Parties entered into an Agreement in Principle on August 30, 2017
for the resolution of the legacy of the Sixties Scoop:
(i)

to settle the Class Actions in accordance with and as provided
for in this Agreement;

(ii)

to provide for

payment by Canada in accordance with the

Funding Provisions;
(iii)

to provide Individual Payments to Eligible Class Members; and,
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(iv)

to establish a Foundation to enable change and reconciliation
and, in particular, access to education, healing/wellness and
commemoration activities for communities and individuals.

F. The Foundation is intended to bridge the generations and give meaning to
suffering as well as to provide healing and reconciliation for the whole of
Canada, now and for the future.

G. The Paiiies, subject to the Approval Orders, have agreed to amend or
discontinue and consolidate all of the existing Proposed Class Actions to
assert two Class Actions for the purposes of settlement;

H. The Parties, subject to the Approval Orders and the expiration of the Opt
Out Period without the Opt Out Threshold being met, have agreed to settle
the Class Actions upon the terms contained in this Agreement;

I. This Agreement is not to be construed as an admission of liability by

Canada;

NOW THEREFORE, in consideration of the mutual agreements, covenants
and undertakings set out herein, the Parties agree with each other as follows:

2
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AND
SECTION ONE

1.01 Definitions

In this Agreement, the following terms will have the following meanings:

"Adjusted Payment" means:
a) if there are fewer than 20,000 Eligible Class Members, the amount
calculated by dividing the Designated Amount by the number of
Eligible Class Members, up to a maximum of fifty thousand
dollars ($50,000.00); or,
b) if there are more than 30,000 Eligible Class Members, the amount
calculated by dividing seven hundred and fifty million dollars
($750,000,000.00) by the number of Eligible Class Members.

"Administrator" means the entity appointed by the Court to carry out the
duties assigned to in Section Eight (8);

"Adopted" means a child adopted pursuant to applicable provincial or
territorial legislation;

"Agreement in Principle" means the Agreement signed in Vancouver,.
British Columbia, on August 30, 2017 and attached hereto as Schedule "A";

"Approval Date" means the date the last Court issues its Approval Order;

3
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AND
"Class Actions" means the Omnibus Federal Court Class Action refen-ed to
in Section 5.01and5.02 and the Brown Class Action;

"Class Members" means all individuals including Persons Under Disability
(a) who are included in the Omnibus Federal Court Class Action and
who have not opted out and who are not deemed to have opted out
of the Omnibus Federal Court Class Action on or before the expiry
of the Opt Out Period; or,
(b) who are included in the Brown Class Action;

"Court" means either:
a) the Ontario Superior Court of Justice; or,
b) the Federal Court;

"Designated

Amount"

means

five

hundred

million

dollars

($500,000,000.00);

"Determination Date" means the day the Administrator determines the
number of Eligible Class Members in accordance with Section 6.04(3);

"Eligible Class Member" means a Class Member who was alive on
February 20, 2009 and whose application for an Individual Payment is
approved in accordance with the provisions of this Agreement:

"Enhanced Amount" means the amount required to make a Base Payment
to each Eligible Class Member in the event that the Designated.Amount is
5
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insufficient to do so; however, in no circumstances will the Enhanced
Amount exceed seven hundred and fifty million dollars ($750,000,000.00);

"Estate Executor" means the estate executor, administrator, trustee or
liquidator of the deceased Class Member's or Eligible Class Member's estate
or the personal representative of the Class Member or Eligible Class
Member who is under a disability in accordance with applicable provincial
and territorial legislation;

"Exceptions Committee" means the committee established in Section Nine
(9) to can-y out the duties assigned to it in this Agreement;

"'Foundation" means the Foundation established by Canada in accordance
with this Agreement and initially funded by Canada to the extent of fifty
million dollars ($50,000,000.00);

''Implementation Date" means the latest of:

a) thirty (30) days after the expiry of the Opt-Out Period; and
b) the day following the last day on which a Class Member m any
jurisdiction may appeal or seek leave to appeal any of the Approval
Orders; and
c) the date of a final determination of any appeal brought in relation to
the Approval Orders;

"Indian" has the meaning ascribed to it in the Indian Act;

6
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Affairs and Northern Development" or "INAC" means the
department of the federal government tasked to perform the duties in relation
to processing the Individual Payment Application described in Schedule
''B".

''Individual Payment" means a lump sum payment made to an Eligible
Class Ivlember in the manner set out in Section Six (6); and, for greater
certainty, means either the Base Payment or the Adjusted Payment and, in no
circumstances, will any Eligible Class Member receive a payment from this
settlement which exceeds fifty thousand dollars ($50,000.00);

"Individual Payment Application" means an application for an Individual
Payment completed substantially in the form attached hereto as Schedule
"B" and signed by an Eligible Class Member or his or her Estate Executor
along with any supporting documentation;

"Individual Payment Application Deadline" means the nme (9) month
anniversary of the Implementation Date;

'"Inuit" means individuals who are currently enrolled in the:
1. Nunavut Inuit Enrolment List as specified in article 3 .1 of the
Nunavut Land Claims Agreement;
2. Nunavik Land Claims Agreement;
3. Labrador Inuit Land Claims Agreement; and,
4. Inuvialuit Land Claims Agreement;
or individuals whom the Exceptions Committee deems to be Inuit.
7
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''Omnibus

Court Class Action" means the class action referred to

in Sections 5.01and5.02;

"Opt Out Period" means the ninety (90) day period commencing on the

date the Federal Court approves this settlement;

Threshold" means the Opt Out Threshold set out in Section 5.09;

"Opt

"Parties" means collectively and individually the signatories to this

Agreement;

"Permanent Ward" means a child who was committed permanently to the

custody or guardianship of a province or territory or provincial or territorial
child welfare authority pursuant the applicable provincial or territorial
legislation;

"Person Under Disability" means
a) a minor as defined by that person's province or te1Titory of residence;
or
b) a person who is unable to manage or make reasonable judgments or
decisions in respect of their affairs by reason of mental incapacity and
for whom a Estate Executor has been appointed;

"Proposed Class Actions" means the proceedings listed in Schedule "D";

"Reconsideration Officer" means the individual appointed by the Court to

8
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carry out the duties assigned to him or her in Section 6.07 and Section 9.03;
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AND

1.02 Headings

The division of this Agreement into Sections and Schedules and the insertion
of a table of contents and headings are for convenience of reference only and
do not affect the construction or interpretation of this Agreement. The terms
"herein", "hereof'', "hereunder" and similar expressions refer to this
Agreement and not to any paiiicular Section or other portion hereof. Unless
something in the subject matter or context is inconsistent therewith,
references herein to Sections and Schedules are to Sections and Schedules of
this Agreement.

1.03 Extended Meanings

In this Agreement, words importing the singular number include the plural
and vice versa, words impmiing any gender include all genders and words
importing persons include individuals, partnerships, associations, trusts,
unincorporated organizations, corporations and governmental authorities.
The term "including" means "including without limiting the generality of the
foregoing".

1.04 No Contra Proferenteni

The Parties acknowledge that they have reviewed and participated in settling
the terms of this Agreement and they agree that any rule of construction to
the effect that any ambiguity is to be resolved against the drafting parties is
not applicable in interpreting this Agreement.

IO
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AND
1.05 Statutory References

Jn this Agreement, unless something in the subject matter or context is
inconsistent therewith or unless otherwise herein provided, a reference to
any statute is to that statute as enacted on the date thereof or as the sai11e
may from time to time have been amended, re-enacted or replaced and
includes any regulations made thereunder.

1.06 Day For Any Action

Where the time on or by which any action required to be taken hereunder
expires or falls on a day that is not a Business Day, such action may be done
on the next succeeding day that is a Business Day.

1.07 When Order Final

For the purposes of this Agreement a judgment or order becomes final when
the time for appealing or seeking leave to appeal the judgment or order has
expired without an appeal being taken or leave to appeal being sought or, in
the event that an appeal is taken or leave to appeal is sought, when such
appeal or leave to appeal and such further appeals as may be taken have
been disposed of and the time for further appeal, if any, has expired.

1.08 Currency

All references to cmTency herein are to lawful money of Canada.

11
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1.09 Schedules

The following Schedules to this Agreement are incorporated into and form
part of it by this reference as fully as if contained in the body of this
Agreement:

Schedule A -Agreement in Principle
Schedule B - Individual Payment Application Fonn
Schedule C - Proposed Class Actions
Schedule D - Foundation Table
Schedule E- Omnibus Federal Court Statement of Claim
Schedule F - Federal Court Consolidation Order
Schedule G - Language Restricting Claims to Several Liability
Schedule H - Amendments to Each Proposed Class Action
Schedule I - Federal Court Approval Order
Schedule J

Brown Approval Order

Schedule K - Contact Information for Counsel
Schedule L- Opt Out Form
Schedule M - Individual Payment Application Process
Schedule N- Claimant Address Search Plan

1.10 No Other Obligations

All actions, causes of actions, liabilities, claims and demands whatsoever of
every nature or kind for damages, contribution, indemnity, costs, expenses
and interest which any Class Member ever had, now has or may hereafter
have arising in relation to the Sixties Scoop against Canada, whether such

12
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AND
claims were made or could have been made in any proceeding including the
Class Actions, will be finally settled based on the terms and conditions set
out in this Agreement upon the Implementation Date, and Canada will have
no further liability except as set out in this Agreement.

SECTION TWO
EFFECTIVE DATE OF AGREEMENT

2.01

Date when Binding and Effective

This Agreement will become effective and be binding on and after the
Implementation Date on all the Parties and the Class Members.

The

Approval Orders will constitute approval of this Agreement in respect of all
Class Members.

2.02

Effective in Entirety

None of the provisions of this Agreement will become effective unless and
until the Courts approve all the provisions of this Agreement.

SECTION THREE
THE .FOUNDATION

3.01 The Foundation

(l)Canada will establish the Foundation in accordance with the the

Canada Not For Profit Corporations Act.
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(2) The Parties specifically agree that their intention is for the Foundation
to continue after the other elements of this Agreement are complete in
order to continue to enable change and reconciliation and that the
Foundation may receive funding from other sources in order to do so.

(3) The Parties agree that they will convene a separate negotiation table to
particularize the objects of the Foundation (the "Foundation Table");
however, the Parties agree that:
a. the main purpose of the Foundation is to enable change and
reconciliation and, in particular, access to healing/wellness,
commemoration and education activities for communities and
individuals;
b. the Foundation shall be governed by a board of not fewer than
six and not more than ten members, one of which shall be
appointed by Canada;
c. the Foundation is a living entity and it is intended to be
responsive to the chaHenges of cmTent and future needs; and,
d. the Foundation is intended to benefit the Class Members and to
complement and not duplicate governmentprograms.

(4) The Foundation Table shall consist of the representatives set out in
Schedule "D". The Parties agree that there may be circumstances
under which the representatives identified in Schedule "D" will not be
able to participate; however, no substitutions will be permitted except
by consensus of the Foundation Table.

14
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(5)Canada will initially fund the Foundation with fifty million dollars
($50,000,000.00);

(6)Any surplus in the Designated Amount after an Adjusted Payment has
been made to all of the Eligible Class Members will be paid to the
Foundation.

SECTION FOUR
FUNDING

4.01

Payment Funding

(l)On or before the thirtieth (30 111 ) day after the Determination Date,
Canada will pay to the Administrator for the benefit of the Class
Members either the Designated Amount or the Enhanced Amount as
follows:
L

If the Administrator determines that there are twenty thousand
(20,000) or fewer Eligible Class Members, Canada will pay the
Designated Amount; or

II.

If the Administrator determines that there are more than twenty

thousand Eligible Class Members, Canada will pay the
Enhanced Amount.
(2)In no circumstances, will Canada be required to pay more than the
Enhanced Amount or will the Enhanced Amount exceed seven
hundred and fifty million dollars ($750,000,000.00).
(3) The Administrator shall hold the moneys in an interest-bearing
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account; however, any interest earned thereon will be held in trust for
the Foundation and, upon payment of all the Eligible Class Members,
the interest shall be paid out to the Foundation.

4.02 Foundation -Fu

On the later of
a. the date the Foundation comes into existence; or,
b. the Implementation Date,
Canada will transfer fifty million dollars ($50,000,000.00) to the Foundation
in accordance with Section 3.01(5).

4.03 Legal Fees, Notice and Administration Fees

Canada will pay amounts for legal fees, notice and administration fees and
all applicable taxes in accordance with this Agreement.

4.04 Social Benefits

( 1) Canada will make its best effo1is to obtain the agreement of the

provinces and territories that the receipt of any payments pursuant to
this Agreement will not affect the quantity, nature or duration of any
social benefits or social assistance benefits payable to a Class Member
pursuant to any legislation of any province or territory of Canada.

(2)Canada will make its best efforts to obtain the agreement of the
necessary Federal Government Departments that the receipt of any

16
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payments pursuant to this Agreement will not affect the quantity,
nature or duration of any social benefits or social assistance benefits
payable to a Class Member pursuant to any social benefit programs of
Canada such as Old Age Security and Canada Pension Plan.

SECTION
IMPLEMENTATION OF

5.01 Class Actions

The Parties agree that Riddle v. Hlv!Q (T-2212-16), White v. AGC (T-294-17),
and Charlie v. Hft.1Q (T-421-17) (the "Federal Court Class Actions") will be
consolidated into the uniform Omnibus Federal Court Class Action.

5.02

Content of the Omnibus Federal Court Class Action

The Omnibus Federal Court Class Action will assert common causes of
action encompassing and incorporating all claims and causes of action
asserted in the Federal Court Class Actions. The Statement of Claim in the
Omnibus Federal Court Class Action will be in the form attached as
Schedule "E".

5.03

(1)

Consent Order

The Parties will consent to an order in the Federal Court in the form
attached as Schedule "F" consolidating the Federal Court Class
Actions into the Omnibus Federal Comi Class Action as set out in
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Section 5.01 and 5.02.

(2)

For greater ce1iainty, the order consented to in the Federal Court will
not amend nor merge nor have any other impact on the Brown Class
Action.

5.04

( 1)

Class Definitions

The Pmiies agree that it is their intent to resolve the claims of all
Indian (as defined by the Indian Act) and Inuit persons who were
removed from their homes in Canada between January l, 1951 and
December 31, 1991 and placed in the care of non-Indigenous foster or
adoptive parents.

(2)

The class in the Brown Class Action is defined pursuant to the Order
of Justice Belobaba dated September 27, 2013 as follows:

Indian children who were taken from their homes on reserves in Ontario
between December 1, 1965 and December 31, 1984 and were placed in the
care of non-aboriginal foster or adoptive parents who did not raise the
children in accordance with the aboriginal person's customs, traditions and
practices.
(3)

The class in the Omnibus Federal Cowi Class Action will be defined
as the following:

All Indian (as defined in the Indian Act) and Inuit persons who were
removed from their homes in Canada between January 1, 1951 and
December 31, 1991 and placed in the care of non-Indigenous foster .or
adoptive parents excluding any members of the class action in the Ontario
Superior Court of Justice styled as Brown v. AGC with court file number CV-
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09-003 72025CP.
(4)

The Parties agree to either amend the class definitions in the Proposed
Class Actions listed in Schedule "C" or any other action commenced
or continued by any of the counsel listed in Schedule "K" to
specifically exclude the Class Members and to preclude claims by
other parties against Canada in relation to the Class Members' claims,
or to discontinue the Proposed Class Actions. For greater certainty,
the nature of the amendments for each of the Proposed Class Actions
is described in Schedule "H". Furthermore, should any Proposed
Class Action listed in Schedule "C" that names Canada as the only
defendant be amended to include any other defendant, then that claim
shall also be amended to include language substantially in the form set
out in Schedule "G".

( 5)

The Paiiies agree that it is their intent that only the claims of the Class
Members be compromised by this Agreement and that nothing in this
Agreement will be construed to preclude or otherwise diminish any
causes of action that members of the Proposed Class Actions listed in
Schedule "C'' who are not Class Members as defined herein may have
against Canada or other entities.

5.05

Consent Certification

The Pmiies agree that concurrent with the application for the Order referred
to in Section 5.03, an application will be made to the Federal Court for the
consent certification of the Omnibus Federal Court Class Action for the
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purposes of settlement in accordance with the terms of the Agreement.

5.06

Omnibus Federal Court Approval Order

An Approval Order will be sought in the form attached as Schedule "I".

5.07

Brown Class Action Approval Order

There will be a separate Approval Order in relation to the Brown Class
Action which will be, in all respects save as to class membership, in the
same terms and conditions as the approval order issued in the Federal Comi.
For greater ce1iainty, the Brown Class Action Approval Order will be sought
in the form attached as Schedule "J".

5.08

(1)

Notice

The parties will agree to notice plans to provide notice of the approval
hearing and of the settlement's approval and the process to apply for
an Individual Payment.

(2)

Canada agrees to fund the notice plans.

(3)

The Parties agree that contact information as set out in Schedule "K"
for counsel to the Brown Class Action and the Omnibus Federal Comi
Class Action will be referenced in the written materials and website
information of the notice program.

20

032

(4)

The legal notice will include an opt out fo1m generally in the form
attached as Schedule "L".

(5)

There will be a '"1-800" number funded by Canada which will provide
scripted information concerning the settlement.

5.09

( 1)

Opt Out Threshold

If the number of Class Members who would have been Eligible Class
Members opting out or deemed to have opted out under the Approval
Orders exceeds two thousand (2,000), this Agreement will be rendered
void and the Approval Orders set aside in their entirety subject only to
the right of Canada, in its sole discretion, to waive compliance with
this Section.

Canada has the right to waive compliance with this

provision within thirty (30) days after the end of the Opt Out Period.

(2)

In any event, for each Class Member who opts out and the Parties
agree is likely to have received an Individual Payment if he or she had
applied, Canada shall deduct twenty-five thousand dollars ($25,000)
from the Enhanced Amount.

A copy of any opt out form received

will be provided to counsel for the Parties.
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SECTION
INDIVIDUAL PAYMENTS

6.01

Individual Payments

Subject to Section 6.03(4), the Administrator will make an Individual
Payment to every Eligible Class Member provided that:

a) the Individual Payment Application is submitted to the
Administrator in accordance with the provisions of this
Agreement;
b) the Individual Payment Application is received prior to the
Individual Payment Application Deadline;
c) the Individual Payment Application is validated in accordance
with the pn;wisions of this Agreement; and
d) the Eligible Class Member was alive on February 20, 2009.

6.02 Amount of the Individual Payment

(!)Depending on number of Eligible Class Members, the Administrator
will make Individual Payment in the amount of either:

a. a Base Payment; or,
b. an Adjusted Payment.

(2)In no circumstances will an Individual Payment exceed fifty thousand
dollars ($50,000.00).
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6.03 Individual Application Process

( 1) The claims process is intended to be expeditious, cost effective, userfriendly and to minimize the burden on the applicant. The
Administrator and the Reconsideration Officer shall, in the absence of
reasonable grounds to the contrary, assume the applicant to be acting
honestly

and

in

good

faith.

The Administrator

and

the

Reconsideration Officer are instructed to draw all reasonable and
favourable inferences that can be drawn with respect to the
application, as well as resolving any doubt as to whether a claim has
been established in favour of the applicant.

(2) No Eligible Class Member will receive an Individual Payment without
submitting an Individual Payment Application to the Administrator.

(3) The Administrator will not accept an Individual Payment Application
prior to the Implementation Date or after the Individual Payment
Application Deadline.

(4)Notwithstanding

Sections

6.03(2)

and

6.03(3),

where

the

Reconsideration Officer is satisfied that an Eligible Class Member is a
Person Under Disability on the Individual Payment Application
Deadline or was delayed from delivering an Individual Payment
Application on or before the Individual Payment Application Deadline
as a result of undue hardship or exceptional circumstances, the
Reconsideration Officer will direct the Administrator to consider the
23

035

AND
Individual Payment Application received after the Individual Payment
Application Deadline, but in no case will the Administrator consider
an Individual Payment Application submitted more than ninety (90)
days after the Individual Payment Application Deadline.

(5)No person may submit more than one (1) Individual Payment
Application on his or her own behalf.

(6) Where a Class Member does not submit an Individual Payment
Application as prescribed by this Agreement that Class Member will
not be entitled to receive an Individual Payment and any such
entitlement will be forever extinguished.

(7) The Administrator will process all Individual Payment Applications
substantially in accordance with Schedule ".M" attached hereto.

(8) Where a claim form contains mmor om1ss10ns or errors, the
Administrator shall correct such omissions or errors if the information
necessary to correct the error or omission is readily available or
obvious to the Administrator.

(9) The Administrator will give notice to an applicant of its decision in
respect of his or her Individual Payment Application within thirty (30)
days of the decision being made.

( 10)

A decision of the Administrator is final and binding upon the
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claimant and the Administrator, subject only to the Individual
Payment Reconsideration Procedure set out in Section 6.07.

( 11)

The Administrator agrees to make all Individual Payments as

soon as practicable after the number of Eligible Class Members has
been determined.

6.04 Determination of the Amount Payable by Canada

( 1)On the ninety-first (91 st) day after the Individual Payment Application
Deadline, the Administrator will forward any Individual Payment
Applications for which no final determination has been made to the
Exceptions Committee;

(2)If there are Individual Payment Applications which have not been

finally determined on the Determination Date, the Exceptions
Committee may direct the Administrator to calculate the amount
owing by Canada as if the applicants or some of them had been finally
determined to be Eligible Class Members. If, in fact, the applicants or
some of them are finally determined not to be Eligible Class
Members, an amount equal to the total of what their Individual
Payments would have been if they had been determined to be Eligible
Class Members will be provided to the Foundation.

(3) Within one hundred and twenty (120) days of the Individual Payment
Application Deadline (the "Determination Date"), the Administrator
will determine the number of Eligible Class Members and advise
25
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Canada whether it will pay the Designated Amount or the Enhanced
Amount as set out in Section 4.01;

(4) If Canada is required to pay the Enhanced Amount, the Administrator
will forthwith advise as to the precise amount Canada will be required
to pay; however, in no circumstance will Canada be required to pay
more than seven hundred and fifty million dollars ($750,000,000.00);

(5)For greater certainty, if Canada is required to pay the Enhanced
Amount, the precise amount which Canada will be required to pay is
equal to twenty-five thousand dollars ($25,000.00) multiplied by the
number of Eligible Class Members; however, in no circumstance will
Canada be required to pay more than seven hundred and fifty million
dollars ($750,000,000.00);

(6) Within thirty (30) days of the Administrator's advice to Canada of the
required amount, Canada will pay that amount to the Administrator.

6.05 Excess Designated Amount

If the total amount of the Individual Payments is less than the Designated

Amount, the Administrator will pay the balance to the Foundation along
with any accrued interest.

6.06 Individual Payment Administrative Costs
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The Parties agree that Canada will pay the costs of the Administrator relating
to the Individual Payments and their distribution as recommended in writing
by the Exceptions Committee. ,

6.07

Payment Reconsideration Procedure

( 1) The Parties agree the decision of the Administrator as to whether an
Individual Payment will be made is intended to be final.

(2)The claims process is intended to prevent fraud and abuse. If the
Administrator believes that the claim is fraudulent or contains
intentional misstatements, the claim may be rejected.

(3) Where the Administrator intends to reject a claim in whole or in part,
the applicant shall be contacted by phone or in writing to advise of the
intent and reason for rejection and to invite the applicant to provide
additional information to support the claim. The process is meant to
be informative, informal and to promote, where reasonably possible,
payment for the claims of removal from Indigenous families.

(4)If no information or documents pursuant to section 6.07(3) can
remedy the intent to reject and the Claims Administrator rejects a
claim, or if the claim is deficient and the Administrator is unable to
contact the applicant in accordance with section 6.07(3), the
Administrator shall send to the applicant's last known postal address a
notice advising the applicant of the Administrator's decision, which ,
shall be accompanied by a form permitting the Applicant to request
27
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reconsideration of the claim by the Reconsideration Officer.

(5) Within thirty (30) days after the rejection notice has been sent to the
applicant

by

the

Administrator,

the

applicant

may

request

reconsideration by the Reconsideration Officer by mailing to the
Administrator a copy of the reconsideration fonn.

(6) The Reconsideration Officer may request documents or other
evidence where appropriate to better clarify or validate a claim made,
but such requests shall not be extensive or put the applicant to
unreasonable efforts in view of the nature of the claim made, the
credibility and reliability of the applicant and the spirit and intent of
the settlement, including the need for a system that is respectful,
reconciliatory and simple. The reconsideration decision shall be
provided within thirty (30) days of receipt of the applicant's request.

(7) The decision of the Reconsideration Officer is final without any
recourse or appeal to the court or any other tribunal.

(8) In the exceptional circumstance that the Reconsideration Officer
cannot make a decision on a Reconsideration application, the
Reconsideration Officer may refer the matter to the Exceptions
Committee, as constituted herein in section 9.02, for final and binding
determination.

6.08 Eligible Class Members Address Search Plan
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Where after six months have elapsed from the distribution of Individual
Payments the Administrator will identify all Eligible Class Members to
whom settlement cheques have been mailed but who have not deposited
their settlement cheques and conduct searches substantially

in

accordance with the Eligible Class Member Address Search Plan
attached as Schedule "N". lf, after conducting the searches in Schedule
"N", the Eligible Class Member still cannot be located, the amount of his
or her Individual Payment shall be paid to the Foundation.

SECTION SEVEN
INDIVIDUAL PAYMENTS TO APPROVED EST ATE EXECUTORS

7.01 Compensation if Deceased

If a Class Member or Eligible Class Member dies or died on or after

February 20, 2009 and the Individual Payment Application required under
Section Six (6) has been submitted to the Administrator by him or her prior
to his or her death or by his or her Estate Executor after his or her death, the
Estate Executor shall be paid the amount payable under Section Six (6) to
which the deceased Eligible Class Member would have been entitled if he or
she had not died.

7.02 Person Under Disability

lf an Eligible Class Member is or becomes a Person Under Disability prior

to receipt of an Ii1dividual Payment and the Individual Payment Application
required under Section Six (6) has been submitted to the Administrator by
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him or her prior to becoming a Person Under Disability or by his or her
Estate Executor after he or she becomes a Person Under Disability within
the period set out in Section Six ( 6), the Estate Executor will be paid the
amount payable under Section Six (6) to which the Eligible Class Member
who has become a Person Under Disabilitv
., would have been entitled if he or
she had not become a Person Under Disability.

SECTION
Duties of the Administrator

The Administrator's duties and responsibilities will be the following:

a) developing, installing and implementing systems and procedures
for processing, evaluating and making decisions respecting
Individual Payment Applications which reflect the need for
simplicity in form, including processing the Individual Payment
Applications substantially in accordance with Schedule "M";

b) developing, installing and implementing systems and procedures
for making Individual Payments;

c) reporting to the Exceptions Committee on a· monthly basis
respecting Individual Payment Applications received and being
administered and determined;
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d) providing personnel in such reasonable numbers as are required
for the performance of its duties, and training and instructing
them;

e) keeping or causing to be kept accurate accounts of its activities
and its administration of the Individual Payments, including
payment, preparing such financial statements, reports and records
as are required by the Courts, in form and content as directed by
the Courts and submitting them to the Courts so often as the
Com1s direct;

f) rece1vmg and responding to all enqmnes and correspondence

respecting the validation of Individual Payment Applications,
reviewing and evaluating all Individual Payment Applications,
making decisions in respect of Individual Payment Applications,
giving notice of its decisions in accordance with the provisions
this Agreement and communicating with Class Members and
Eligible Class Members, in either English or French, as the Class
Member or Eligible Class Member elects;

g) rece1vmg and responding to all enqmnes and correspondence
respecting payment of compensation for valid Individual Payment
Applications, and forwarding the compensation in accordance
with the provisions of this Agreement and communicating with
Class Members and Eligible Class Members in either English or
French, as the Class Member or Eligible Class Member elects;
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h) If a Class Member or Eligible Class Member contacts the
Administrator and expresses the desire to communicate in a
language other than English or French, the Administrator will
make best efforts to accommodate him or her;

i) maintaining a database with all information necessary to permit a
determination and making a determination whether Canada must
pay the Designated Amount or the Enhanced Amount and, if
Canada is required to pay the Enhanced Amount, what the precise
amount of that payment should be on the Determination Date;
and,

j) such other duties and responsibilities as either of the Courts may
from time to time by order direct.

SECTION NINE
EXCEPTIONAL CIRCUMSTANCES

9.01 General Principle
The Paities agree that they are not currently able to precisely contemplate or
describe exhaustively all of the criteria for qualification as an Eligible Class
Member. The Parties desire to establish a procedure to avoid injustice and
ensure that Individual Payments are paid to Eligible Class Members in
accordance with the underlying principle of this Agreement; specifically,
compensation for long term placement with non-Indigenous families
resulting in cultural loss.
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9.02 The Exceptions Committee

( 1) The Parties agree that there will be an Exceptions Committee
consisting of four members; specifically,
a. A representative of class counsel present for the discussions
leading up to this Agreement;
b. A representative of Canada present for the discussions leading
up to this Agreement;
c. An Indigenous representative, agreed upon by the Parties; and,
d. Justice Michel 1\!LJ. Shore or such other Federal Comi Judge as
the Chief Justice of the Federal Comi may designate if Justice
Shore is unable to continue.

(2)The purposes of the Exceptions Committee will be to:

a. consider and decide whether certain Class Members will be
determined to be Eligible Class Members;
b. receive and consider reports from the Administrator;
c. give such directions to the Administrator as may, from time to
time, be necessary;
d. consider any disputes between the Parties m relation to the
implementation of this Agreement; and,
e. any other matters assigned to it pursuant to this Agreement.
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(3)The Exceptions Committee will specifically take into consideration
the discussions leading up to this Agreement having regard to the
general principle set out in Section 9.01 in making its decisions.

(4) The Exceptions Committee will endeavour to arrive at a consensus;
however, in the event that consensus cannot be achieved, Justice
Shore, or another Judge designated by the Chief Justice of the Federal
Court if Justice Shore is unable to continue, will decide the matter.
( 5) The decision of the Exceptions Committee will be final.

9.03 Duty on Reconsideration

If, in the course of reconsidering the Individual Payment Application of a
Class Member, the Reconsideration Officer determines that he or she is
unable to conclude that the Class Member is an Eligible Class Member but,
having regard to the objects, intentions and spirit of the settlement, that the·
Class Member's circumstances are such that he or she should be considered
to receive an Individual Payment, the Reconsideration Officer shall refer the
Individual Payment Application and any related documents to the
Exceptions Committee for consideration along with a report from the
Reconsideration Officer indicating:

a) why the Class Member was not determined to be an Eligible Class
Member; and,

b) why the Exceptions Committee should consider circumstances of the
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Class Member to be sufficiently similar to those of an Eligible Class
Member to warrant an Individual Payment.

SECTION TEN
RELEASES
10.01 Class Member Releases

The Approval Orders will declare that:

a) Each Class Member and his/her Estate Executor and heirs
(hereinafter "Releasors") has fully, finally and forever released
Canada, her servants, agents, officers and employees, from any and
all actions, causes of action, common law, Quebec civil law and
statutory liabilities, contracts, claims and demands of every nature
or kind available, asserted or which could have been asse1ied
whether known or unknown including for damages, contribution,
indemnity, costs, expenses and interest which any such Releasor
ever had, now has, or may hereafter have, directly or indirectly
arising from or in any way relating to or by way of any subrogated
or assigned right or otherwise in relation to the Sixties Scoop and
this release includes any such claim made or that could have been
made in any proceeding including the Class Actions whether
asserted directly by the Releasor or by any other person, group or
legal entity on behalf of or as representative for the Releasor.

b) This Agreement does not preclude claims against any third party
that are restricted to whatever such third party may be directly
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liable for, and that do not include whatever such third party can be
jointly liable for together with Canada, such that the third party has
no basis to seek contribution, indemnity or relief over by way of
equitable subrogation, declaratory relief or otherwise against
Canada.

c) For greater certainty, the Releasors are deemed to agree that if they
make any claim or demand or take any actions or proceedings
against another person or persons in which any claim could arise
against Canada for damages or contribution or indemnity and/or
other relief over under the provisions of the Negligence Act, R.S.O.
1990, c. N-3, or its counterpart in other jurisdictions, the common
law, Quebec civil law or any other statute of Ontario or any other
jurisdiction in relation to the Sixties Scoop, including any claim
against provinces or territories or other entities for abuse while in
care; then, the Releasors will expressly limit their claims to
exclude any portion of Canada's responsibility;

d) Canada's

obligations

and

liabilities

under this Agreement

constitute the consideration for the releases and other matters
referred to in this Agreement and such consideration is in full and
final settlement and satisfaction of any and all claims referred to
therein and the Releasors are limited to the benefits provided and
compensation payable pursuant to this Agreement, in whole or in
part, as their only recourse on account of any and all such actions,
causes of actions, liabilities, claims and demands.
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e) For greater certainty, the Parties agree this Settlement Agreement
does compromise any claims that Class Members have against any
Province, Territory or any other entity, other than as expressly
stated herein;

f) For greater certainty, the Parties agree that this Agreementdoes not

affect the rights of:

a. Class Members who opt out of any class action that 1s
certified pursuant to this Settlement Agreement; or,
b. Individuals who are not Class Members.

10.02 Cessation of litigation

( 1) Upon execution of this Agreement, the representative plaintiffs named
in the Class Actions and their counsel will cooperate with Canada and
make best efforts to obtain approval of this Agreement and general
participation by Class Members in all aspects of the Agreement.

(2) Each counsel listed in Schedule "K" undertakes not to commence or
assist or advise on the commencement or continuation of any actions
or proceedings against Canada calculated to or having the effect of
unden11ining this Agreement;
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(3) Each counsel listed in' Schedule "K" who commences or continues

1itigation against any person or persons who may claim contribution
or indemnity from Canada in any way relating to or arising from any
claim which is released by this Agreement, agrees that they will limit
such claims to exclude any portion of Canada's responsibility.

SECTION ELEVEN
LEGAL FEES

11.01 Legal Fees

Canada agrees to compensate the counsel representing paiiies to this
Agreement in respect of their legal fees and disbursements through a
payment equal to fifteen percent ( 15%) of the Designated Amount plus
applicable taxes. Canada will pay this amount as directed in writing by all
of the counsel listed on Schedule "K" on the Implementation Date for
distribution in agreed-upon shares.

11.02 No Other Fees to be Charged

The Parties agree that it is their intention that the Individual Payments be
made to the Eligible Class Members without any reduction on account of
fees; and, accordingly:

a) No counsel or law firm listed in Schedule "K" or who accepts a
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payment for legal fees from Canada will charge any Class
Member any fees or disbursements in respect of an Individual
Payment; and,
b) Each counsel ·listed m Schedule "K" undertakes to make no
further charge for legal work for any Class Member with respect
to claims under this Agreement .

.03 Pre-Approval of Fees Required

No fee may be charged to Class Members in relation to claims under this
Agreement by counsel not listed on Schedule "K" without prior approval of
the Federal Court.
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CONDITIONS AND

12.01 Agreement is Conditional

This Agreement will not be effective unless and until it is approved by the
Courts or confirmed on appeal, and if such approvals are not granted by each
of the Courts on substantially the same terms and conditions save and except
for the variations in class membership contemplated in Section 5.04, this
Agreement will thereupon be terminated and none of the Parties will be
liable to any of the other Parties hereunder.

12.02 Termination of Agreement

This Agreement will continue in full force and effect until all obligations
under this Agreement are fulfilled.

12.03 Amendments

Except as expressly provided in this Agreement, no amendment or
supplement may be made to the provisions of this Agreement and no
restatement of this Agreement may be made unless agreed to by the Parties
in writing and any such amendment, supplement or restatement is approved
by the Courts without any material differences.
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SECTION

13.01 No Assignment

(l)No amount payable under this Agreement can be assigned and such
assignment is null and void except as expressly provided for in this
Agreement.

(2)An Individual Payment will be made to each Eligible Class Member
by direct deposit or by cheque mailed to his or her home. Where the
Eligible Class Member is deceased or under a disability, the
Individual Payment will be made to his or her Estate Executor by
direct deposit or by cheque.

13.02 Compensation Inclusive

For greater certainty, the amounts payable to Eligible Class Members under
this Agreement are inclusive of any prejudgment or postjudgment interest or
other amounts that may be claimed by Eligible Class Members against
Canada for claims arising from the Sixties Scoop.

13.03 Applicable Law

This Agreement will be governed by and construed in accordance with the
laws of the province or territory where the Class Member resides and the
laws of Canada applicable therein.
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13.04

This Agreement constitutes the entire agreement among the Parties with
respect to the subject matter hereof and cancels and supersedes any prior or
other understandings and agreements between or among the Parties with
respect thereto. There are no representations, warranties, terms, conditions,
undertakings, covenants or collateral agreements, express, implied or
statutory between or among the Pmiies with respect to the subject matter
hereof other than as expressly set forth or referred to in this Agreement.

13.05 Benefit of the Agreement

This Agreement will enure to the benefit of and be binding upon the Parties
and their respective heirs and Estate Executors.

13.06 Counterparts
This Agreement may be executed in any number of counterparts, each of
which will be deemed to be an original and all of which taken together will
be deemed to constitute one and the same Agreement.

13.07 Official Languages

Canada will prepare a French translation of this Agreement for use at the
Approval Hearings.

As soon as practicable after the execution of this

Agreement, Canada will arrange for the preparation of an authoritative
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French version. The French version shall be of equal weight and force at
law.

13.08 Dispute

The Parties agree that any dispute in relation to the implementation of this
Agreement will be finally determined by the Exceptions Committee.

SECTION FOURTEEN
CONFIDENTIALITY

14.01 Confidentiality

Any information provided, created or obtained in the course of this
settlement, whether written or oral, will be kept confidential by the Parties
and their counsel, all Class Members and the Administrator and will not be
used for any purpose other than this settlement unless otherwise agreed by
the Parties.

14.02 Destruction of Class Member Information

Records

Within two years of completing the Individual Payments, the Administrator
will destroy all Class Member infonnation and documentation in its
possess10n.

14.03 Confidentiality of Negotiations

Save as may otherwise be agreed between the Pmiies, the unde1iaking of
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PRIVILEGED AND CONFIDENTIAL
confidentiality as to the discussions and all communications, whether written
or oral, made in and surrounding the negotiations leading to the Agreement
in Principle and this Agreement continues in force.

SECTION FIFTEEN
COMMUNICATIONS

15.01 PubHc Communications

· Save as may otherwise be agreed upon, the Parties will not engage in any
media or public communications or disclosure of or about this Agreement
until a date and manner agreed to by the Parties.

15.02 Public Announcements
J

At the time agreed upon, the Parties will make public announcements in
support of this Agreement and continue to speak publicly in favour of the
Agreement.

IN WITNESS WHEREOF the Parties have executed this Agreement at
Vancouver as of this 30th day of November, 2017.
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PRIVILEGED AND CONFIDENTIAL
For the Plaintiff Wendy Lee White:

14:V___/[!j ~_::p)··
!~Minsky L;~

For the Plaintiff Catriona Charlie:

Kl~wy~<====-.-

For the Plaintiff Marcia Brown:

Wilson Christen LLP

./
For the Defendant

_Pi,w& .

Indian Affairs arid Northern Development Canada
Paul Thoppil
Chief Finances, Res.ults and Delivery Officer

45

057

PRIVILEGED AND CONFIDENTIAL
For the Plaintiff Wendy Lee \.Vhite:

~~-=:rt

For the Plaintiff Catriona Charlie:

For the Plaintiff iv1arcia Brown:

Morris Cooper

For the Defendant Her Majesty the Queen:

Indian Affairs and ~orthern Development Canada
Paul Thoppil
Chief Finances, Results and Delivery Officer
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Docket: T-2212-16

FEDERAL COURT
BETWEEN

JESSICA RIDDLE
Plaintiff

And

HER IVIAJESTY THE QUEEN
Defendant

Docket: T-294-17

BETWEEN

WENDY LEE ·WHITE ·
Plaintiff
and

THEATTORNEYGENERALOFCANADA
·Defendant

Docket: T-421-17

BETWEEN

CATRIONA CHARLIE
Plaintiff

And

HER IVIAJESTY THE QUEEN
Defendant
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Court file# CV-09-00372025

ONTARIO
SUPERIOR COURT OF JUSTICE
BETWEEN
MARCIA BROWN and ROBERT

COl\'Il\'L'\w.~DA

Plaintiff

and
THE ATTORNEY GENERAL OF CANADA
Defendant
AGREEMENT IN PRINCIPLE
THE FOUNDATION
1. Canada shall establish a Foundation in accordance with the guidelines in the Canada Not

For Pro.fit Corporations Act. Canada shall fund the Foundation to the extent of $50M
(the "Initial F1mding"); however, the Initial Funding may be augmented from other
sources. The Parties agree that they will convene a separate negotiation table to
particularize the objects of.tbe Fo1mdation (the "Foundation Table"); however, the Parties
agree that the main purpose of the Foundatipn is to enable change and reconciliation and,
in particular, access to education, healing/wellness and commemoration activities for
communities and individuals. The Parties also acknowledge that the Fo1mdation is a
living entity and may be amended from time to time to respond to the challenges of current
and future needs. The Found.ation is intended to complement and not duplicate government
programs.

2:

The Foundation Table shall consist 'of three (3) representative plaintiffs; two (2)
· plaintiffs' counsel, the Assistant Deputy Minister, Resolution and Individual Affairs for
INAC or his agreed-upon designate Krista Robertson, one (1) counsel from Canada, and
Justice
Shore.
.
.

CLASS DEFINITION
3. -.All "Indians" (as per the Indian Act- registered or entitled to be registered) and "Inuit"
who were removed from their homes in Canada from 1951 to 1991 and placed in the care
of non-Indigenous foster or adoptive parents.
. .
.
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APPROVED CLAIMANTS
4. All "Indians" (as pe:r: the Indian Act - registered or entitled to be registered) and "Inuit"
who were removed from their homes in Canada from 1951to1991 and who were
adopted or made Crown wards or permanent wards and placed in the care of nonIndigenous foster or adoptive parents.

5. Individual Payments shall be made to Approved Claimants as follows:
e

e

•

•

Canada shall pay $500M to the Administrator (the "Designated Amount");
The Administrator shall pay $25,000 to each Approved Claimant (the "Base Payment");
Any residue after the Base Payments are made shall be distributed equally among the
Approved Claimants to a maximum total payment of $50,000 to each Approved Claimant
(the "Augmented Payment");
After payment of the Augmented Payments, any further residue shall be applied to the
Foundation described in paragraphs I and 2.

UNLESS
111

The Designated Amount is insufficient to make a Base Payment to each Approved
Clain1ant TEIEN, Canada shall pay an amount sufficient to make a Base Payment to each
Approved Claimant (the "Enhanced Amount")
·

HOWEVER
•
•

In no circumstances shall Canada be required to pay any amount in excess of a total of
$750M for individual payments to Approved Claimants; and,
If the Enhanced Amount is not sufficient to make a Base Payment to each Approved
Claimant, then the Enhanced Amount shall be divided equally among the Approved
Claimants.

For greater certainty; ifthe number of Approved Claimants is:
•
•.
•
•
•

I 0,000, each individual will receive $50,000;
15,000, each individual will receive $30,000 {(15,000 x $25,000) + ($125
M/15,000=$5,000)}
.
20,000, each individual.will receive $25,000;
25,000, each individual will receive $$25,00 and Canada will pay an additional $125M
{25,000 x $25,000=$625M-$500M(Designated Amount)=$125M}
35,000, each individual will receive $21,400 ($750M/35,000)

NOTICE AND ADMINISTRATION
6. The Parties shall jointly agree on a notice program and ad1ninistration process to be paid
for by Canada to an agreed-upon maximum amount.
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RELEASES
7. The class members agree to release Canada.from any and all claims that have been
pleaded or could have been pleaded with respect to their placement in foster care, Crown
wardship or permanent wardship, and/or adoption. Such release shall include, but not be
limited to, claims for: loss oflanguage, culture, and identity, claims for sexual and
physical abuse, Charter or constitutional claims, etc ..
SETTLEMENT APPROVAL
8. The Paiiies agree that the settlement agreement shall be approved:
a) In Brown v Canada in the Ontario Superior Court of Justice; ai1d,
b) In an action constituted in the Federal Court consistent with the tem1s of the
settlement agreement.
9. Furthennore, the Parties agree that class counsel shall amend all other actions to
eliminate claims which will be settled in this action and seek bar orders with respect to
any actions that have or may be brought against any other party where Canada may be
added as a third party.
EXCEPTIONAL CIRCUMSTANCES
10. The Paiiies agree to establish a mechanism to consider class members who are not
Approved Claimants but whose circumstances are such that they should be considered for
· individual payment or other relief.
·
OPT-OUTS
11. For each opt out who is eligible to receive an individual payment, Canada shall deduct
$25,000 from the Enhanced Amount.
12. Should 2,000 class members opt out, Canada, in its sole discretion, may decide not to
proceed with the settlement agreement and shall have no further obligations in this
regard.
13. The Parties agree to work together to minimize the number of opt outs.

SOCIAL BENEFITS AND TAXATION
14. Canada shall make best effo1is ensure that any Approved Claimant's entitlement to
federal social benefits or social assistance benefits will not be negatively affected by
receipt of an individual payment and that individual payments will not be considered
taxable income within the meaning of the Income Tax Act.

'

'
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15. Canada ·will use its best efforts to obtain agreement vvith provincial and territorial
governments to the effect that the receipt of any individual payments will not affect the
amount, nature, or duration of any social benefits or social assistance benefit~ available or
payable to any class member.

LEGAL FEES
16. Canada shall pay to class cou11sel 15% of the Designated AmoUl1t plus applicable
GST/PST/HST as legal fees. Class counsel agree that no amount shall be taken from any
payments made to Approved Claimants on account of fees. Class cotmsel further agree
to perfonn any additional work required on behalf of class rhembers at no additional
charge. ·
Signed at Vancouver this 30th day of August 2017.

CANADAzesented by the Attorney General of Canada

BY:~~
ATTORNE GENERAL OF CANADA
For the Defendant

BY:

BY:

ATTO~GENERALOFCA.NADA
For the Defendant

THE PLAINTIFFS, a/~=~:e~-~~: by Class Counsel
BY:

.~-/ ~..,..~ .,,~>---~
··fiEIN LAWYERS
For the Plaintiff Catiiona

Ai,

BY:

/fl/h\
-·.

BY:
For the Plaintiff Wend

~U,'c'"fJfL~

'

//)
I

n

I

(

!

BY:

BY:

M
.
. ,
For the rllamtiff Mai~cut'Brown

{/

Mediated, authorized and approved by Justice Michel M.J. Shore of the Federal CourtMediator of the matter, known as the Sixties Scoop, 1951-1991.
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Schedule B
Individual Payment Application Form
This is an application form to obtain an individual payment from the Sixties Scoop Settlement
Agreement.
The settlement provides a payment to any registered Indian or Inuit person who was adopted or
made a permanent ward and was placed in the care of non-Indigenous foster or adoptive parents
in Canada between January 1, 1951 and December 31, 1991.
If this describes you, please read and complete the following form and send it to:
1. What is your full name? ___________
Have you ever used any other names? (for example, birth names, adopted names, married
names, etc.) Please list them here: __________________________
2. What is your date of birth? _____________
3. Are you a registered Indian? Please provide your registration number here: _________
4. Are you entitled to be registered? Please complete the Request for Registration form.
5. Are you Inuit? Please indicate which Lands Claims Agreement you are enrolled in here:
_____________
6. If you were adopted, when? ___________ where? __________________
7. If you were made a permanent ward, when? __________ where? __________
8. Were you placed with non-Indigenous parents?__________________
9. Do you have any documents with relate to your adoptions or wardship? Please provide a
copy with your application form. Please do not send us original documents.
10. If you do not have any documents, you must consent to the Administrator arranging for
the provincial records to be checked in order to substantiate your claim. Please indicate
your consent by signing the Consent to Search for Records form.
11. [Optional] If you would like to share your story, please use this page. The information
you provide may be used to evaluate your claim if records cannot be located or you may
request that your story be shared with the Foundation. The Foundation will archive your
story along with those of other Sixties Scoop survivors but only if you agree.
Declaration and signature: ______________________________
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Schedule “C”
Proposed Class Actions
Province

Court

Style of Cause

CFN

Alberta

Court of Queen’s
Bench

Peter Christopher van Name v. Her
Majesty the Queen in Right of Canada, as
represented by the Minister of Indian and
Northern Affairs of Canada; Her Majesty
the Queen in Right of Alberta as
represented by the Attorney General and
Minister of Justice of Alberta

1101-11452

British
Columbia

Supreme Court

VLC-S-S113566

Manitoba

Queen’s Bench

Skogamhallait aslo known as Sharon
Russell v. The Attorney General of
Canada
Priscilla Meeches and Stewart Garnett v.
The Attorney General of Canada

Saskatchewan

Court of Queen’s
Bench

Alberta

Court of Queen’s
Bench

Manitoba

Queen’s Bench

Saskatchewan

CI 16-0101540

Maggie Blue Waters also known as
QBG 2635Maggie Nelson v. Her Majesty the Queen 2014
in Right of Canada (as represented by the
Minister of Indian Affairs and Northern
Development of Canada and the Attorney
General of Canada) and the Queen in
Right of the Province of Saskatchewan (as
represented by the Minister of Social
Services of Saskatchewan and the
Attorney General of Saskatchewan)
Sarah Glenn v. Attorney General of
Canada

1601-13286

Lynn Thompson, David Chartrand and
CI 15-01Laurie-Anne O’Cheek v. Her Majesty the 94427
Queen in Right of Manitoba, as
represented by the Minister of Justice of
Manitoba and Her Majesty the Queen in
Right of Canada, as represented by the
Minister of Indian and Northern Affairs of
Canada

Court of Queen’s Simon Ash v. Attorney General of Canada QBG
Bench
2487/16
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Quebec

Superior Court

Marry-Ann Ward v. The Attorney General
of Canada and the Attorney General of
Quebec
Catherine Morrisseau v. Her Majesty the
Queen in Right of Ontario and Attorney
General of Canada

500-06000829-164

Ontario

Superior Court

British
Columbia

Supreme Court

Sarah Tanchak v. Her Majesty the Queen
in Right of the Province of Brittish
Columbia and Attorney General of
Canada

186178

Nova Scotia

Supreme Court

Linda Lou Flewin v. Attorney General of
Canada and the Attorney General of Nova
Scotia representing Her Majesty the
Queen in Right of the Province of Nova
Scotia

458720

CV-1656559800CP
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Schedule D
Foundation Table

Maggie Blue Waters

Representative Plaintiff

Chief Marcia Brown

Representative Plaintiff

Sharon Russell

Representative Plaintiff

Jeffery Wilson

Plaintiffs’ Counsel

Tony Merchant

Plaintiffs’ Counsel

Martin Reiher

Assistant Deputy Minister, Resolution and
Individual Affairs
Indian Affairs and Northern Development
Canada

Krista Robertson

Senior Policy Analyst and designate for the
Assistant Deputy Minister
Indian Affairs and Northern Development
Canada

Catharine Moore

General Counsel
Department of Justice Canada

The Honourable Michel M.J. Shore

Judge of the Federal Court of Canada
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Schedule “E”
Court File No. T-2212-16

JESSICA RIDDLE, WENDY LEE WHITE and
CATRIONA CHARLIE

Plaintiffs

and

HER MAJESTY THE QUEEN

Defendant

Relief Sought

1.

The Plaintiffs, Catriona Charlie, Wendy Lee White and Jessica Riddle claim on their own

behalf and on behalf of a class of similarly situated persons:
a.

an order certifying this action as a class proceeding and appointing Catriona
Charlie, Wendy Lee White and Jessica Riddle as Representative Plaintiffs;

b.

a declaration that the Defendant breached fiduciary and common law duties of care;

c.

general damages plus damages equal to the costs of administering the plan of
distribution;

d.

special damages in an amount to be determined;

e.

exemplary, aggravated and punitive damages;

f.

symbolic damages on an aggregate basis;

g.

disgorgement by the Defendant of its profits;

h.

pre-judgment and post-judgment interest;

i.

costs; and

j.

such further and other relief as this Honourable Court may deem just.

069

2
Nature of this Action
2.

Ms. Charlie, Ms. White, Ms. Riddle and class members are Indians as defined by the Indian

Act, RSC 1985, c I-5 and aboriginals within the meaning of section 35 of the Constitution Act,
1982, being Schedule B to the Canada Act 1982 (UK), 1982 c 11.
3.

This action concerns the practice of removing large numbers of Indian children from their

families and communities and placing them in the care of non-indigenous foster or adoptive
families (the “Sixties Scoop”).
4.

Indian children who were victims of the Sixties Scoop lost their cultural identity and

suffered psychologically, emotionally, spiritually and physically. They were also deprived of their
status, their aboriginal and treaty rights and monetary benefits to which they were entitled pursuant
to the Indian Act, RSC 1985, c I-5 and related legislation and policies.
The Parties
5.

Catriona Charlie is a descendant of the Namgis people and a member of the Namgis First

Nation. Immediately after her birth, Ms. Charlie was taken from her birth mother by the province
of British Columbia (“BC Child Welfare”) and placed with a non-indigenous foster family. Ms.
Charlie was adopted as a toddler by a non-indigenous family. Ms. Charlie currently resides in Port
Alberni, British Columbia.
6.

Wendy Lee White is a descendant of the Sheshatshiu Innu First Nation. Ms. White was

taken from her birth mother by the province of Newfoundland and Labrador (“Nfld Child
Welfare”) and placed in foster care. Ms. White was adopted as a toddler by a non-indigenous
family. Ms. White currently resides in St. John’s, Newfoundland.
7.

Jessica Riddle was taken from her birth parents by the Government of the Northwest

Territories (“NWT Child Welfare”) and adopted to a non-indigenous family. Ms. Riddle currently
resides in Lutselk’e, Northwest Territories.
8.

The Defendant Her Majesty the Queen was, at all relevant times, responsible for the

promotion of the health, safety and wellbeing of Indians in Canada, and for the administration of
the Indian Act, RSC 1985, c I-5 and its predecessor statutes. The Defendant has exclusive
jurisdiction in respect of indigenous persons pursuant to section 91(24) of the Constitution Act,
1867, 30 & 31 Victoria, c 3 (UK) and the common law. The Defendant is liable for the conduct,
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negligence and malfeasance of individuals who were at all material times Crown employees,
agents and servants, pursuant to the Crown Liability and Proceedings Act, RSC 1985, c C-50.
The Class
The Proposed Class
9.

All Indian (as defined in the Indian Act) and Inuit persons who were removed from their

homes in Canada between January 1, 1951 and December 31, 1991 and placed in the care of nonindigenous foster or adoptive parents excluding any members of the class action in the Ontario
Superior Court of Justice styled as Brown v. Canada with court file number CV-09-00372025CP
(“Class Members”).
Aboriginal and Treaty Rights
10.

The indigenous peoples from whom Ms. Charlie, Ms. White and Ms. Riddle have

descended have exercised laws, customs and traditions integral to their distinctive societies prior
to contact with Europeans. The Plaintiffs and Class Members’ aboriginal and treaty rights were
exercised at all relevant times pursuant to the Constitution Act, 1982, s. 35, being Schedule B to
the Canada Act 1982 (UK), 1982 c 11.
Delegation of Indian Child Welfare Services
11.

The Defendant delegated Indian child welfare services to the provinces and territories

largely through bilateral agreements entered into between the Defendant and each province and
territory (each a “Delegation Agreement”, collectively the “Delegation Agreements”).
12.

It was an express or implied term of each Delegation Agreement that provincial or

territorial Children’s Aid Societies or related agencies (the “Agencies”) would provide child
welfare services to Indian children and communities and that the Defendant would reimburse the
Agencies on the basis of a daily charge for family services and the maintenance and supervision
of each Indian child in care. While the dates during which the Sixties Scoop occurred in each
province and territory varied, the phenomenon commenced in the early 1950s and continued until
the mid-1990s.
13.

As a consequence of the Defendant’s actions, both in entering into the Delegation

Agreements and thereafter, Indian children were apprehended by the Agencies and removed from
their indigenous families and communities and placed in the care of non-indigenous foster or
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adoptive homes.
14.

The Defendant’s actions authorized a child welfare program that systemically eradicated

the culture, society, language, customs, traditions, practices and spirituality of Indian children in
each province and territory.
15.

The Defendant’s conduct was an improper and unlawful delegation of the Defendant’s

constitutional obligations arising under the Constitution Act, 1867 (U.K.), 30 & 31 Vict., c. 3, s.
91(24) and the Constitution Act, 1982, s. 35, being Schedule B to the Canada Act 1982 (UK), 1982
c 11 and were in contravention of the treaties between the Defendant and indigenous peoples. The
Defendant’s actions were also in contravention of the United Nations Genocide Convention to
which Canada is a signatory.
The Representative Plaintiffs
Catriona Charlie
16.

When Ms. Charlie was born on July 26, 1968 in Campbell River, British Columbia, she

was immediately taken from her birth mother by BC Child Welfare.
17.

Ms. Charlie spent the first 16 months of her life in a non-indigenous foster home. In

November of 1969, Ms. Charlie was provisionally adopted. The adoption was finalized in February
of 1972. Ms. Charlie’s adoptive parents and four sisters were non-indigenous.
18.

When Ms. Charlie was approximately 10 years old, she moved with her adoptive father

and sisters to Edinburgh, Scotland. While in Scotland, Ms. Charlie was completely isolated from
her indigenous-Canadian community. She was thousands of kilometers from her Namgis home
and had no reasonable opportunity to maintain contact with her Namgis family and community.
19.

While living in foster care and with her adoptive family throughout her childhood and

teenage years, Ms. Charlie had no reasonable opportunity to maintain any connection with the
traditions, language, customs, religion, heritage and culture of her Namgis community, and had no
reasonable opportunity to exercise her aboriginal rights as a Namgis.
20.

Ms. Charlie entered adulthood with a significantly impaired knowledge and experience of

what it meant to be Namgis.

072

5
21.

On June 24, 1994, Ms. Charlie moved from Scotland to the reserve land of her Namgis

people in Alert Bay. She had hoped to connect with her birth family and learn the Namgis
language, religion and culture.
22.

Unfortunately, Ms. Charlie’s birthmother had died in 1978, and Ms. Charlie generally felt

awkward, alienated and alone in Alert Bay. She left Alert Bay after 2 years.
23.

Ms. Charlie suffers from low self-esteem and, to this day, feels as though there is nowhere

that she belongs.
Wendy Lee White
24.

Ms. White was born Pauline Nuna on July 3, 1972 to an Innu mother in North West River,

Labrador. Ms. White’s biological father was not in her life.
25.

Ms. White lived with her mother and various relatives until approximately 16 months of

age when she was taken by Nfld Child Welfare and placed in foster care with non-indigenous
parents. On or about May 3, 1975, Ms. White was adopted by a non-indigenous family. She was
given a new name and a birth certificate from Corner Brook, Newfoundland.
26.

Growing up, Ms. White never felt like she fit in. She experienced racism and was often

ridiculed. Ms. White was not taught about her indigenous heritage, culture, traditions, customs and
language. She had no reasonable opportunity to maintain contact with her Sheshatshiu Innu family
and community.
27.

Just prior to her nineteenth birthday, Ms. White learned that she was a member of the

Sheshatshiu Innu First Nation. In the fall of 1997, Ms. White met with her biological mother and
siblings.
28.

In 2002, after completing her Master of Social Work, she moved to Goose Bay,

Newfoundland. While Ms. White was excited to be working in close proximity to her people in
Sheshatshiu and Natuashish, her excitement was short-lived. Ms. White tried to fit into – and
identify with – the Innu culture she was born into, but she did not speak the language and did not
understand the culture. Ms. White became emotionally, psychologically and spiritually
overwhelmed. She felt alienated, anxious, hopeless, sad and resentful. She felt as if she did not
belong anywhere.
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29.

Ms. White’s experiences have significantly impacted her interpersonal relationships. She

has difficulty opening up to others and suffers from low self-esteem, low self-worth and selfloathing.
Jessica Riddle
30.

Jessica Riddle was born on September 26, 1983 in Yellowknife, Northwest Territories.

Immediately after her birth, Ms. Riddle was taken from her birth parents by NWT Child Welfare.
31.

Ms. Riddle was adopted out to a non-indigenous family in Hay River, Northwest

Territories. Shortly after the adoption, the family moved to Bridgewater, Nova Scotia, thousands
of kilometres away from Ms. Riddle’s indigenous family and community. While in Bridgewater,
Ms. Riddle felt like an “outsider”, and she had no reasonable opportunity to maintain contact with
her indigenous family and community. She never developed a trusting relationship with her
adoptive parents and had difficulties forming social bonds.
32.

While living with her adoptive family throughout her childhood and teenage years, Ms.

Riddle had no reasonable opportunity to maintain any connection with the traditions, language,
customs, religion, heritage and culture of her indigenous community, and had no reasonable
opportunity to exercise her aboriginal rights.
33.

At the age of 23, Ms. Riddle’s biological mother located her, and Ms. Riddle was united

with her birth family. Ms. Riddle moved back to the Northwest Territories to reconnect with her
family and indigenous community.
34.

Unfortunately, integrating herself back into her community has proven challenging. Ms.

Riddle does not speak the native language and does not have the cultural knowledge that she would
have gained had she grown up within her indigenous community.
35.

As a consequence of these experiences, Ms. Riddle has suffered and continues to suffer

from depression and self-confidence issues. She requires counselling and psychological support.
Commencing this Action
Discoverability
36.

Ms. Charlie was unable to bring an action in respect of her injury, damage or loss as a

consequence of her profound concern for the harmful impact that litigation would have on the
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wellbeing of her Namgis family and community and on her adoptive father and sisters. Ms.
Charlie’s interests and circumstances were so pressing that she could not reasonably consider
commencing litigation until 2016.
37.

As a consequence of her emotional and psychological state, Ms. White could not consider

commencing litigation in relation to the Sixties Scoop. In 2017, Ms. White’s emotional state
stabilized, and she was able to reasonably consider bringing an action against the Defendant.
38.

Ms. Riddle’s depression prevented her from bringing an action against the Defendant in

relation to the Sixties Scoop. It was not until 2016 that Ms. Riddle’s depression was under control,
and she was reasonably able to consider commencing litigation.
Duties of the Defendant
Generally
39.

The Defendant had a duty to protect and preserve Indian children’s culture and identity

both when entering into the Delegation Agreements and after the children were placed in nonindigenous homes. Indian children and their families were and are entitled to a special duty of care,
good faith, honesty and loyalty from the Defendant.
40.

At all relevant times the Defendant was responsible for:
a.

the administration of the Indian Act, RSC 1985, c I-5 and its predecessor statutes
as well as any other statutes relating to Indians and all Regulations promulgated
under these Acts and their predecessors;

b.

the promotion of the physical and mental health, safety and wellbeing of Indians in
Canada;

c.

the management, operation and administration of the Department of Indian Affairs
and Northern Development and its predecessor Ministries and Departments;

d.

decisions, procedures, regulations promulgated, operations and actions taken by the
Department of Indian Affairs and Northern Development, its employees, servants,
officers and agents and their predecessors;

e.

the financing of Indian child welfare services in the provinces and territories,
including the incentivised payments to the provinces and territories for family
services and the maintenance and supervision of each Indian child in care;
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f.

preserving and not interfering with the aboriginal rights of Indian children in care,
including the right to:
i. retain their status as Indians;
ii. benefit from indigenous laws, customs and traditions in relation to
citizenship, adoption, family care, marriage, property and use of resources;
iii. retain and practice their culture, religion, language and traditions;
iv. fully learn their culture, religion, language and traditions from their families
and communities; and
v. obtain monetary benefits under the Indian Act, RSC 1985, c I-5 and its
predecessor statutes and related legislation and policies;

g.

preserving and not interfering with the treaty rights of Indian children in care; and

h.

preserving the estates of reserve resident Indians, including carrying out the terms
of wills of deceased reserve resident Indians and administering the property of
reserve resident Indians who die intestate.

Fiduciary Duty
41.

The Defendant stands in a fiduciary relationship with Canada’s indigenous peoples.

42.

The Defendant has an ongoing obligation to consult with indigenous peoples on matters

relevant to indigenous peoples’ interests.
43.

At all material times, the Plaintiffs and Class Members were particularly vulnerable and –

being children taken away from their families, homes and communities – were in need of
protection.
44.

At all material times, the Defendant had undertaken to act in the best interests of Indian

children.
45.

Indigenous identity and culture were legal or substantial practical interests of Indian

children. The Defendant was required to take steps to safeguard, monitor, preserve, secure and
protect these interests.
46.

At all material times, the Defendant assumed such a degree of discretionary control over

the protection and preservation of the identity and culture of Indian children that it amounted to a
direct administration of those interests.
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47.

The Defendant’s fiduciary duty owed to Indian children was, at all material times, a non-

delegable duty. This duty continued despite the fact that the Defendant entered into the Delegation
Agreements with the provinces and territories.
Common Law Duty
48.

At all material times, the Defendant owed a common law duty of care to take steps to

prevent indigenous children who were placed in the care of non-indigenous foster or adoptive
parents from losing their indigenous identity.
49.

In one or more of the Delegation Agreements, the Defendant undertook the obligation to

consult with Indian Bands regarding the provision by the Agencies of child welfare services to
Indian children. The Indian Bands were third-party beneficiaries under the Delegation
Agreements. A special relationship – to which the law attached a duty of care – existed as between
the Defendant and the Indian Bands. This special relationship, by extension, existed as between
the Defendant and the Indian children who were apprehended during the Sixties Scoop, namely
the Plaintiffs and Class Members.
50.

In the alternative, a common law duty of care arose by virtue of the relationship of

proximity that existed between the Defendant and Indian children who were apprehended during
the Sixties Scoop. Proximity between the Defendant and Class Members is supplemented by the
acknowledged fiduciary duty in existence between them in respect of specific interests.
51.

The Delegation Agreements evidence that the Defendant assumed an obligation to provide

child welfare programs to Indian children. The Defendant established, supervised, financed,
regulated and controlled the provision of child welfare services to Indian children. Given the longstanding historical and constitutional relationship between the Defendant and indigenous peoples,
the Defendant knew or ought to have known that failure on its part to take reasonable care to ensure
that the child welfare services provided to Indian children were executed in a manner that took
into account the protection and preservation of their indigenous identity and culture, would cause
harm to the Indian children.
Breach of the Defendant’s Duties
52.

The Defendant breached its fiduciary and common law duties by, inter alia:
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a.

failing to ensure that the Agencies delivered an appropriate child welfare program
for indigenous children;

b.

failing to take reasonable steps to prevent the Plaintiffs and Class Members from
being placed in the care of non-indigenous foster and adoptive parents;

c.

supporting or acquiescing in the apprehension and removal of the Plaintiffs and
Class Members from their indigenous family and community and their placement
in the care of non-indigenous foster and adoptive parents;

d.

failing to properly monitor and oversee the provision of funding it made to the
provinces and territories with respect to child welfare programs for indigenous
children;

e.

failing to take reasonable steps to prevent the Plaintiffs and Class Members from
losing their indigenous identity and culture;

f.

failing to ensure that adequate services were provided to the Plaintiffs and Class
Members to enable them to exercise their indigenous culture, language, religion,
customs, rights, benefits and traditions during the period of placement in nonindigenous homes;

g.

failing to advise the Plaintiffs and Class Members of their status as Indians,
including failing to provide essential information about the indigenous identity of
the Plaintiffs and Class Members to their non-indigenous foster and adoptive
parents;

h.

supporting or acquiescing in denying the Plaintiffs and Class Members a reasonable
opportunity to exercise their rights as Indians, including aboriginal rights and treaty
rights;

i.

failing to ameliorate the harmful effects of the Delegation Agreements and the
delegation of Indian child welfare services to the provinces and territories;

j.

failing to provide information, to their non-indigenous foster and adoptive parents,
about the financial benefits to which the Plaintiffs and Class Members were
entitled;

k.

failing to provide the financial benefits to which the Plaintiffs and Class Members
were entitled under the Indian Act, RSC 1985, c I-5 and its predecessor statutes and
related legislation and policies;
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l.

failing to assure that indigenous children were made aware of their treaty and
aboriginal rights;

m.

failing to consult with Indian Bands and other indigenous stakeholders about the
delegation of child welfare services to the provinces and territories, the provision
of funding to the provinces and territories for that purpose, and the policies and
practices that would be adopted by the Agencies with respect to the removal of
indigenous children from their homes and their subsequent placement in nonindigenous foster and adoptive homes and the related or anticipated consequences
of those practices;

n.

permitting unqualified individuals to hire servants, agents and employees to
administer and operate foster homes;

o.

permitting unqualified and otherwise unsuitable individuals to act as adoptive
parents without proper screening and investigation as to the risks of abuse;

p.

failure to protect the Plaintiffs and Class Members from harm;

q.

failure in general to take proper and reasonable steps to prevent injury to the
Plaintiffs’ and Class Members’ physical health and mental well-being and moral
safety while the Plaintiffs and Class Members were resident at foster homes, and
when they were adopted by non-aboriginal families;

r.

having occupied a position analogous to that of a parent, failing to establish and
maintain systems to protect the Plaintiffs and Class Members as a good parent
should;

s.

the cause of the physical and sexual assaults surrounding circumstances that were
or ought to have been within the knowledge of the Defendant and would not have
occurred but for the negligence of the Defendant; and

t.
53.

actively promoting a policy of cultural assimilation.

The actions and omissions of the Defendant were acts of fundamental disloyalty, betrayal

and dishonesty to the Plaintiffs and Class Members.
54.

The provision of funding through the various Delegation Agreements did not absolve the

Defendant from its duty to take reasonable steps to prevent vulnerable indigenous children from
losing their cultural identity, their status and their treaty and other benefits as a by-product of the
child welfare policies implemented in Canada.
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55.

Pursuant to the Crown Liability and Proceedings Act, RSC 1985, c C-50, the Defendant is

vicariously liable for the negligent acts and omissions of its employees, servants and agents,
including but not limited to the acts and omissions of BC Child Welfare, Nfld Child Welfare, NWT
Child Welfare and other Agencies.
Ongoing Loss and Damage
56.

As a consequence of the Defendant’s breaches of its fiduciary and common law duties, as

set out above, the Plaintiffs and Class Members were and are subjected to ongoing loss or damage.
Particulars of the past and ongoing loss or damage suffered by the Plaintiffs and Class Members
include:
a.

loss of their indigenous culture and identity;

b.

loss of their indigenous customs, language, religion, spirituality and traditions;

c.

loss of opportunity to exercise their aboriginal rights;

d.

loss of opportunity to exercise their treaty rights;

e.

loss of their status as Indians;

f.

isolation from their families, communities and reserve land;

g.

loss of self-esteem and self-worth;

h.

social dysfunctionality and alienation from family, spouses and children;

i.

forced cultural assimilation;

j.

loss of ability to parent;

k.

deprivation of one’s ability to pass one’s culture and identity on to one’s children;

l.

alienation and the inability to cope in social situations;

m.

physical, sexual, emotional, spiritual and psychological abuse and suffering;

n.

psychological injury, including depression, anxiety, emotional dysfunction,
suicidal ideation and loss of self-worth;

o.

addiction, including addiction to alcohol, prescription and non-prescription drugs;

p.

pain and suffering;

q.

deprivation of reserve or related land;

r.

loss of opportunity to benefit from the financial and other benefits to which they
were entitled under the Indian Act, RSC 1985, c I-5 and its predecessor statutes and
related legislation and policies;
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s.

loss of opportunity to benefit from unclaimed estates to which they were entitled;

t.

loss of ability to obtain proper education or employment;

u.

loss of income, loss of competitive advantage in the employment field, loss of
income earning potential and loss of income earning capacity; and

v.

the cost of required psychological, psychiatric and medical treatment, including but
not limited to the cost of counselling, rehabilitation, therapy, mediation and
hospitalization.

Punitive Damages
57.

As set out in detail in this claim, the actions of the Defendant were reprehensible and

showed a callous disregard for the Plaintiffs’ and Class Members’ rights.
58.

The conduct of the Defendant was deliberate, lasted for decades and represented a marked

departure from ordinary standards of decent behaviour.
59.

Compensatory damages are insufficient in this case. The conduct of the Defendant merits

punishment and warrants a claim for punitive damages. A punitive damage award is necessary to
express society’s condemnation of the conduct of the Defendant, and to achieve the goals of both
general and specific deterrence.
Disgorgement
60.

Throughout the Sixties Scoop, the Plaintiffs and Class Members were deprived of their

status and the financial benefits to which they were entitled under the Indian Act, RSC 1985, c I5 and its predecessor statutes and related legislation and policies. The Defendant wrongfully
retained these monies and the value of these benefits.
61.

The Plaintiffs and Class Members received differential treatment as compared to other

indigenous persons in Canada who were not apprehended during the Sixties Scoop.
62.

The Defendant should be required to disgorge the profits and other financial benefits that

it inequitably acquired by virtue of its wrongful acts and omissions.
Quebec Class Members
63.

Where the acts and omissions of the Defendant and its agents and servants took place in

Quebec, they constitute fault giving rise to extra-contractual liability pursuant to the Civil Code of
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Quebec, CQLR c C-1991, c 64. The Defendant’s acts and omissions also constitute fault giving
rise to extra-contractual civil liability pursuant to the Crown Liability and Proceedings Act, RSC
1985, c C-50 and the Interpretation Act, RSC 1985, c 1-21.
64.

The Defendant is liable to pay damages - including punitive damages - to the Plaintiffs and

Class Members pursuant to the Civil Code of Quebec, CQLR c C-1991, c 64.
Legislation
65.

The Plaintiffs and Class Members plead and rely upon, inter alia:
a.

Civil Code of Quebec, CQLR c C-1991, c 64

b.

the common law

c.

Constitution Act, 1867, 30 & 31 Victoria, c 3 (UK)

d.

Constitution Act, 1982, being Schedule B to the Canada Act 1982 (U.K.), 1982 c
11

e.

Crown Liability and Proceedings Act, RSC 1985, c C-50

f.

Federal Courts Act, RSC, 1985, c F-7

g.

Federal Courts Rules, SOR/98-106

h.

Indian Act, RSC 1952, c 149

i.

Indian Act, RSC 1985, c I-5

j.

Indian Estates Regulations, SOR/55-285

k.

Interpretation Act, RSC 1985, c 1-21

l.

all other comparable and relevant acts and regulations in Canada

Place of Trial
The Plaintiffs propose that this action be tried at the City of Vancouver, in the Province of
British Columbia.

Date:
___________________________________________
Lawyers for the Plaintiffs, Catriona Charlie,
Jessica Riddle and Wendy White
Klein Lawyers LLP
David A. Klein
Douglas Lennox
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Angela Bespflug
400 – 1385 West 8th Avenue
Vancouver, BC V6H 3V9
Telephone: 604-874-7171
Fax: 604-874-7180
Merchant Law Group LLP
E. F. Anthony Merchant, Q.C.
2401 Saskatchewan Drive
Regina, Saskatchewan S4P 4H8
Telephone:306-653-7777
Fax: 304-975-1983
Koskie Minsky LLP
Kirk M. Baert
Celeste Poltak
Garth Myers
20 Queen Street West, Suite 900
Toronto, ON M5H 3R3
Telephone: 416-5959-2701
Fax: 416-204-2909
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Schedule “F”

Date: ________________________
Docket: T-2212-16

Saskatoon, Saskatchewan, _________________
PRESENT: The Honourable Justice Michael M. J. Shore

BETWEEN:
JESSICA RIDDLE
Plaintiff
and

HER MAJESTY THE QUEEN
Defendant

ORDER
THIS MOTION made by the plaintiffs for an order consolidating the actions commenced
in Toronto, Court file number T-294-17 (the “White Action”) , in Vancouver , Court file number
T-421-17 (the “Charlie Action”) with the present action, Court file number T-2212-16 (the
“Consolidated Action”) and to file a consolidated Statement of Claim was heard in writing.
WHEREAS the White Action and the Charlie Action relate to substantially the same
subject matter as the Consolidated Action;
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ON CONSENT of the parties in the Consolidated Action, the White Action and the
Charlie Action;

IT IS ORDERED THAT:
1.

Pursuant to Rule 105(a), the White Action and the Charlie Action be consolidated into

this Consolidated Action;
2.

Jessica Riddle, Wendy White and Catriona Charlie be appointed as plaintiffs in the

Consolidated Action;
3.

The style of cause of the Consolidated Action shall be amended to read as follows:

JESSICA RIDDLE , WENDY LEE WHITE and
CATRIONA CHARLIE
Plaintiffs
and

THE ATTORNEY GENERAL OF CANADA
Defendant
4.

The plaintiffs may deliver a Consolidated Statement of Claim, without interlineations, in

the form attached hereto as Schedule "A";
5.

This Order shall be filed in this Consolidated Action, in the White Action and in the

Charlie Action.

Michael M.J. Shore
Judge
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Schedule “G”

The class/subclass consisting of all Indian (as defined in the Indian Act) and Inuit persons
who were removed from their homes in Canada between January 1, 1951 and December
31, 1991 and placed in the care of non-Indigenous foster or adoptive parents (“Indian and
Inuit class/subclass”) makes no claim against Canada in this action.
The Indian and Inuit class/subclass expressly waive any and all rights they may possess
to recover from any defendant, or any other party, any portion of their loss that may be
attributable to the fault or liability of Canada, her servants, agents, officers, and/or
employees, for which any defendant or other party might reasonably be entitled to claim
from Canada, her servants, agents, officers, and/or employees for contribution,
indemnity, or apportionment at common law, in equity, or pursuant to any Federal,
Provincial, or Territorial legislation or regulation.
The Indian and Inuit class/subclass will not seek to recover from any party any portion of
their losses, which have been claimed or could have been claimed, against Canada, her
servants, agents, officers, and/or employees.
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Schedule “H”
The applicable Statement of Claim, Notice of Civil Claim, Notice of Action, or
Application for Authorization to Institute a Class Action and to Appoint a
Representative Applicant for each proposed class proceeding listed in Schedule “C”
shall be amended as follows:

1. Peter Christopher van Name v. Her Majesty the Queen in Right of Canada, as

represented by the Minister of Indian and Northern Affairs of Canada; Her Majesty the
Queen in Right of Alberta as represented by the Attorney General and Minister of Justice
of Alberta
Amendments:
11a. The class includes a subclass consisting of all Indian (as defined in the Indian Act)
and Inuit persons who were removed from their homes in Canada between January 1,
1951 and December 31, 1991 and placed in the care of non-Indigenous foster or adoptive
parents (“Indian and Inuit subclass”).
11b. The Indian and Inuit subclass claims only as against Alberta and makes no claim
against Canada in this action.
11c. The Indian and Inuit subclass expressly waive any and all rights they may possess
to recover from any defendant, or any other party, any portion of their loss that may be
attributable to the fault or liability of Canada, her servants, agents, officers, and/or
employees, for which any defendant or other party might reasonably be entitled to claim
from Canada, her servants, agents, officers, and/or employees for contribution,
indemnity, or apportionment at common law, in equity, or pursuant to any Federal,
Provincial, or Territorial legislation or regulation.
11d. The Indian and Inuit subclass will not seek to recover from any party any portion
of their losses, which have been claimed or could have been claimed, against Canada, her
servants, agents, officers, and/or employees.
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2. Skogamhallait also known as Sharon Russell v. The Attorney General of Canada

Amendments:
7a.
The proposed class definition specifically excludes all Indian (as defined in the
Indian Act) and Inuit persons who were removed from their homes in Canada between
January 1, 1951 and December 31, 1991 and placed in the care of non-Indigenous foster
or adoptive parents.

3. Priscilla Meeches and Stewart Garnett v. The Attorney General of Canada

Amendments:
9a.
The proposed class definition specifically excludes all Indian (as defined in the
Indian Act) and Inuit persons who were removed from their homes in Canada between
January 1, 1951 and December 31, 1991 and placed in the care of non-Indigenous foster
or adoptive parents.

4. Maggie Blue Waters also known as Maggie Nelson v. Her Majesty the Queen in Right of
Canada (as represented by the Minister of Indian Affairs and Northern Development of
Canada and the Attorney General of Canada) and Her Majesty the Queen in Right of the
Province of Saskatchewan (as represented by the Minister of Social Services of
Saskatchewan and the Attorney General of Saskatchewan)
Amendments:
10a. The class includes a subclass consisting of all Indian (as defined in the Indian Act)
and Inuit persons who were removed from their homes in Canada between January 1,
1951 and December 31, 1991 and placed in the care of non-Indigenous foster or adoptive
parents (“Indian and Inuit subclass”).
10b. The Indian and Inuit subclass claims only as against Her Majesty the Queen in
Right of the Province of Saskatchewan as represented by the Minister of Social Services
of Saskatchewan and the Attorney General of Saskatchewan and makes no claim against
Her Majesty the Queen in Right of Canada as represented by the Minister of Indian

088

Affairs and Northern Development of Canada and the Attorney General of Canada
(“Canada”) in this action.
10c. The Indian and Inuit subclass expressly waive any and all rights they may possess
to recover from any defendant, or any other party, any portion of their loss that may be
attributable to the fault or liability of Canada, her servants, agents, officers, and/or
employees, for which any defendant or other party might reasonably be entitled to claim
from Canada, her servants, agents, officers, and/or employees for contribution,
indemnity, or apportionment at common law, in equity, or pursuant to any Federal,
Provincial, or Territorial legislation or regulation.
10d. The Indian and Inuit subclass will not seek to recover from any party any portion
of their losses, which have been claimed or could have been claimed, against Canada, her
servants, agents, officers, and/or employees.

5. Sarah Glenn v. Attorney General of Canada

Amendments:
9a.
The proposed class definition specifically excludes all Indian (as defined in the
Indian Act) and Inuit persons who were removed from their homes in Canada between
January 1, 1951 and December 31, 1991 and placed in the care of non-Indigenous foster
or adoptive parents.

6. Lynn Thompson, David Chartrand and Laurie-Anne O’Cheek v. Her Majesty the Queen

in Right of Manitoba, as represented by the Minister of Justice of Manitoba and Her
Majesty the Queen in Right of Canada, as represented by the Minister of Indian and
Northern Affairs of Canada
Amendments:
10a. The class includes a subclass consisting of all Indian (as defined in the Indian Act)
and Inuit persons who were removed from their homes in Canada between January 1,
1951 and December 31, 1991 and placed in the care of non-Indigenous foster or adoptive
parents (“Indian and Inuit subclass”).
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10b. The Indian and Inuit subclass claims only as against the Province of Manitoba and
makes no claim against Canada in this action.
10c. The Indian and Inuit subclass expressly waive any and all rights they may possess
to recover from any defendant, or any other party, any portion of their loss that may be
attributable to the fault or liability of Canada, her servants, agents, officers, and/or
employees, for which any defendant or other party might reasonably be entitled to claim
from Canada, her servants, agents, officers, and/or employees for contribution,
indemnity, or apportionment at common law, in equity, or pursuant to any Federal,
Provincial, or Territorial legislation or regulation.
10d. The Indian and Inuit subclass will not seek to recover from any party any portion
of their losses, which have been claimed or could have been claimed, against Canada, her
servants, agents, officers, and/or employees.

7. Simon Ash v. Attorney General of Canada

Amendments:
9a.
The proposed class definition specifically excludes all Indian (as defined in the
Indian Act) and Inuit persons who were removed from their homes in Canada between
January 1, 1951 and December 31, 1991 and placed in the care of non-Indigenous foster
or adoptive parents.

8. Marry-Ann Ward v. The Attorney General of Canada and the Attorney General of

Quebec
Amendments:
1a.
The group includes a subgroup consisting of all Indian (as defined in the Indian
Act) and Inuit persons who were removed from their homes in Canada between January
1, 1951 and December 31, 1991 and placed in the care of non-Indigenous foster or
adoptive parents (“Indian and Inuit subclass”).
1b.
The Indian and Inuit subclass claims only as against the Attorney General of
Québec and makes no claim against the Attorney General of Canada in this action.
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25a. The Indian and Inuit subclass expressly waive any and all rights they may possess
to recover from any defendant, or any other party, any portion of their loss that may be
attributable to the fault or liability of Canada, her servants, agents, officers, and/or
employees, for which any defendant or other party might reasonably be entitled to claim
from Canada, her servants, agents, officers, and/or employees for contribution,
indemnity, or apportionment at common law, in equity, or pursuant to any Federal,
Provincial, or Territorial legislation or regulation.
25b. The Indian and Inuit subclass will not seek to recover from any party any portion
of their losses, which have been claimed or could have been claimed, against Canada, her
servants, agents, officers, and/or employees.

9. Catherine Morrisseau v. Her Majesty the Queen in Right of Ontario and Attorney

General of Canada
Amendments:
6.1.
The class includes a subclass consisting of all Indian (as defined in the Indian Act)
and Inuit persons who were removed from their homes in Canada between January 1,
1951 and December 31, 1991 and placed in the care of non-Indigenous foster or adoptive
parents (“Indian and Inuit subclass”).
6.2.
The Indian and Inuit subclass claims only as against Her Majesty the Queen in
Right of Ontario and makes no claim against Canada in this action.
6.3.
The Indian and Inuit subclass expressly waive any and all rights they may possess
to recover from any defendant, or any other party, any portion of their loss that may be
attributable to the fault or liability of Canada, her servants, agents, officers, and/or
employees, for which any defendant or other party might reasonably be entitled to claim
from Canada, her servants, agents, officers, and/or employees for contribution,
indemnity, or apportionment at common law, in equity, or pursuant to any Federal,
Provincial, or Territorial legislation or regulation.
6.4.
The Indian and Inuit subclass will not seek to recover from any party any portion
of their losses, which have been claimed or could have been claimed, against Canada, her
servants, agents, officers, and/or employees.
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10. Sarah Tanchak v. Her Majesty the Queen in Right of the Province of Brittish Columbia

and Attorney General of Canada
Amendments:
5.1.
The class includes a subclass consisting of all Indian (as defined in the Indian Act)
and Inuit persons who were removed from their homes in Canada between January 1,
1951 and December 31, 1991 and placed in the care of non-Indigenous foster or adoptive
parents (“Indian and Inuit subclass”).
5.2.
The Indian and Inuit subclass claims only as against British Columbia and makes
no claim against Canada in this action.
5.3.
The Indian and Inuit subclass expressly waive any and all rights they may possess
to recover from any defendant, or any other party, any portion of their loss that may be
attributable to the fault or liability of Canada, her servants, agents, officers, and/or
employees, for which any defendant or other party might reasonably be entitled to claim
from Canada, her servants, agents, officers, and/or employees for contribution,
indemnity, or apportionment at common law, in equity, or pursuant to any Federal,
Provincial, or Territorial legislation or regulation.
5.4.
The Indian and Inuit subclass will not seek to recover from any party any portion
of their losses, which have been claimed or could have been claimed, against Canada, her
servants, agents, officers, and/or employees.

11. Linda Lou Flewin v. Attorney General of Canada and the Attorney General of Nova

Scotia representing Her Majesty the Queen in Right of the Province of Nova Scotia
Amendments:
6a.
The class includes a subclass consisting of all Indian (as defined in the Indian Act)
and Inuit persons who were removed from their homes in Canada between January 1,
1951 and December 31, 1991 and placed in the care of non-Indigenous foster or adoptive
parents (“Indian and Inuit subclass”).
6b.
The Indian and Inuit subclass claims only as against Nova Scotia and makes no
claim against Canada in this action.
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6c.
The Indian and Inuit subclass expressly waive any and all rights they may possess
to recover from any defendant, or any other party, any portion of their loss that may be
attributable to the fault or liability of Canada, her servants, agents, officers, and/or
employees, for which any defendant or other party might reasonably be entitled to claim
from Canada, her servants, agents, officers, and/or employees for contribution,
indemnity, or apportionment at common law, in equity, or pursuant to any Federal,
Provincial, or Territorial legislation or regulation.
6d.
The Indian and Inuit subclass will not seek to recover from any party any portion
of their losses, which have been claimed or could have been claimed, against Canada, her
servants, agents, officers, and/or employees.

12. Marcia Brown v. Attorney General of Canada

Amendments:
2 (d) “Class” or “Class Members” refer to all Aboriginal or Native, and off-reserve
Indian persons who, as children in Ontario, were exposed to the consequences of the
Defendant’s breach of fiduciary obligation, duty of care and protection of Aboriginal
rights and identity genocide during the Class Period but does not include the Excluded
Class;
2 (g) “Excluded Class” refers to a member of the Class as Certified in Action No. CV09-00372025-00CP in The Ontario Superior Court of Justice between Marcia Brown, as
Plaintiff, and the Attorney General of Canada, as Defendant all Indian (as defined in the
Indian Act) and Inuit persons who were removed from their homes in Canada between
January 1, 1951 and December 31, 1991 and placed in the care of non-Indigenous foster
or adoptive parents;
7.
The proposed Class herein constitutes all off-reserve Indian and Aboriginal or
Native persons who are knownd and who self-identify as survivors of the “Sixties
Scoop”, meaning they experienced the results of the Defendant’s breach of fiduciary
obligation, duty of care and actionable wrong of identity genocide during the Class
Period but does not include the Excluded Class. Each is a person who, as a child, lost her
or his cultural identity.
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Date: May 10, 2018
Docket: 

Saskatoon, Saskatchewan, 
PRESENT: The Honourable Mr. Justice Shore
BETWEEN:
Court File No. 
JESSICA RIDDLE, WENDY LEE WHITE, and
CATRIONA CHARLIE
Plaintiffs
and

THE ATTORNEY GENERAL OF CANADA
Defendant

ORDER
WHEREAS the parties before the Court have consented that the mediator, the Honourable
Justice Michel M.J. Shore, has been given the authority to preside over the motion for settlement
approval in this action in accordance with section 391 of the Federal Court Rules;
AND WHEREAS the Plaintiffs and the Defendant have entered into the Settlement
Agreement in respect of the Plaintiffs' claims against the Defendant;
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AND WHEREAS this Honourable Court approved the form of notice and plan for
distribution of the notice of this motion by Order dated  (the "Notice Order");
UPON HEARING the motion made by the Plaintiffs, on consent, for an order: (a)
certifying this action as a class proceeding for settlement purposes; (b) approving the settlement
agreement dated  between the parties (the "Settlement Agreement" or "Settlement"); and (c)
approving the notice of this settlement, the opt out and claims period and other ancillary orders
to facilitate the Settlement;
AND UPON READING the joint motion record of the parties and the facta of the
parties;
AND UPON BEING ADVISED of the Defendant's consent to the form of this Order,
AND WITHOUT ADMISSION OF LIABILITY on the part of the Defendant,
AND UPON HEARING the oral submissions of counsel for the Plaintiffs, counsel for
the Defendant, all interested parties, including objections, written and oral,
IT IS ADJUDGED THAT:
1.

For the purposes of this Order, the following definitions shall apply:
(i)

"Approval Date" means the date that this Order is approved;

(ii)

"Approval Orders" means this order and the order approving the Settlement
Agreement in Brown v. Canada (Court File No. CV09-00372025-00CP);

(iii)

“Brown Class Members” means members of the class proceeding in the Ontario
Superior Court of Justice, Brown v. Canada (Court File No. CV-09-0037202500CP) who did not opt out of that proceeding;

(iv)

"Canada" means the Defendant, the Government of Canada, as represented in
this proceeding by the Attorney General of Canada;

(v)

"Class Actions" mean:
(i)

Wendy Lee White v. The Attorney General of Canada (Court File No. T294-17);

(ii)

Jessica Riddle v. Her Majesty the Queen (Court File No. T-2212-16);
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(iii)

Catriona Charlie v. Her Majesty the Queen (Court File No. T-2212-16);

(iv)

Meeches et al. v. The Attorney General of Canada (Court File No. CI 1601-01540);

(v)

Maggie Blue Waters v. Her Majesty the Queen in Right of Canada et al.
(Court File No. QBG 2635/14);

(vi)

Thompson et al. v. Her Majesty the Queen et al. (Court File No. CI 15-0194427);

(vii)

Pelletier v. Attorney General of Canada (Court File No. QGB 631/17);

(viii)

Simon Ash v. Attorney General of Canada (Court File No. QBC 2487/16);

(ix)

Lynn Thompson et al. v. Her Majesty the Queen in Right of Canada et al.
(Court File No. QBG 1642/11);

(x)

Peter Christopher Van Name v. Her Majesty the Queen in Right of
Canada et al. (Court File No. 110111452);

(xi)

Sarah Glenn v. Attorney General of Canada (Court File No. 1601-13286);
and

(xii)

Skogamhallait also known as Sharon Russell v. The Attorney General of
Canada (Court File No. VLC-S-S113566);

(vi)

“Class” or “Class Members” means all Indian (as defined in the Indian Act) and
Inuit persons who were removed from their homes in Canada between January 1,
1951 and December 31, 1991 and placed in the care of non-Indigenous foster or
adoptive parents excluding any members of the class action in the Ontario
Superior Court of Justice styled as Brown v. The Attorney General of Canada
(Court File Number CV-09-00372025CP);

(vii)

"Implementation Date" means the latest of:
(i)

the expiry of thirty (30) days following the expiry of the Opt Out Period;

(ii)

the date following the last day on which a Class Member may appeal or
seek leave to appeal either of the Approval Orders;

(iii)

the date of a final determination of any appeal brought in relation to the
Approval Orders;

(viii) "Opt Out Period" or "Opt Out Deadline" means the period commencing on the
Approval Date and ninety days after the date of this Order, during which a Class
Member may opt out of this class proceeding, without leave of this Court;
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2.

(ix)

"Releasees" means individually and collectively, Canada, and each of the past,
present and future Ministers of the federal government, its Departments and
Agencies, employees, agents, officers, officials, subrogees, representatives,
volunteers, administrators and assigns;

(x)

“Settlement Agreement” means the Settlement Agreement executed between the
parties on , attached as Schedule “A” to this Order; and

(xi)

"Settlement Fund" means the settlement fund established pursuant to section 
of the Settlement Agreement.

All applicable parties have adhered to and acted in accordance with the Order of this

honourable Court of ___ relating to the provision of Notice of this hearing (the "Notice Order")
and the procedures provided in the Notice Order have constituted good and sufficient notice of
the hearing of this motion.
CERTIFICATION
3.

This action is hereby certified as a class proceeding for the purposes of settlement

pursuant to section 334.16(1) of the Federal Court Rules.
4.

The Class is defined as:
All Indian (as defined in the Indian Act) and Inuit persons who were removed
from their homes in Canada between January 1, 1951 and December 31, 1991 and
placed in the care of non-Indigenous foster or adoptive parents excluding any
members of the class action in the Ontario Superior Court of Justice styled as
Brown v. The Attorney General of Canada (Court File Number CV-0900372025CP).

5.

The representative plaintiffs hereby appointed are Wendy White, Jessica Riddle, and

Catriona Charlie and constitute adequate representative plaintiffs of the Class.
6.

The claims asserted on behalf of the Class against the Defendant are: (a) negligence; and

(b) breach of fiduciary duty.
7.

For the purposes of settlement, this proceeding is certified on the basis of the following

common issue:
Did the Defendant have a fiduciary or common law duty of care to take
reasonable steps to protect the Indigenous identity of the Class Members?
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8.

The certification of this action is conditional on the approval of the Settlement

Agreement in Ontario and in accordance with section  of the Settlement Agreement. Should the
Settlement Agreement be set aside, all materials filed, submissions made or positions taken by
any party are without prejudice to any future positions taken by any party on a certification
motion.
SETTLEMENT APPROVAL
9.

The Settlement Agreement is fair, reasonable and in the best interests of the Plaintiffs and

the Class Members.
10.

The Settlement Agreement, which is expressly incorporated by reference into this Order,

shall be and hereby is approved and shall be implemented in accordance with this Order and
further orders of this Court.
11.

The claims of the Class Members and the Class as a whole, shall be discontinued against

the Defendant and are released against the Releasees in accordance with section  of the
Settlement Agreement, in particular as follows:
(i)

Each Class Member and his/her Estate Executor and heirs (hereinafter
“Releasors”) has fully, finally and forever released Canada, her servants, agents,
officers and employees, from any and all actions, causes of action, common law,
Quebec civil law and statutory liabilities, contracts, claims and demands of every
nature or kind available, asserted or which could have been asserted whether
known or unknown including for damages, contribution, indemnity, costs,
expenses and interest which any such Releasor ever had, now has, or may
hereafter have, directly or indirectly arising from or in any way relating to or by
way of any subrogated or assigned right or otherwise in relation to the Sixties
Scoop and this release includes any such claim made or that could have been
made in any proceeding including the Class Actions whether asserted directly by
the Releasor or by any other person, group or legal entity on behalf of or as
representative for the Releasor.
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(ii)

This Agreement does not preclude claims against any third party that are
restricted to whatever such third party may be directly liable for, and that do not
include whatever such third party can be jointly liable for together with Canada,
such that the third party has no basis to seek contribution, indemnity or relief over
by way of equitable subrogation, declaratory relief or otherwise against Canada.

(iii)

For greater certainty, the Releasors are deemed to agree that if they make any
claim or demand or take any actions or proceedings against another person or
persons in which any claim could arise against Canada for damages or
contribution or indemnity and/or other relief over under the provisions of the
Negligence Act, R.S.O. 1990, c. N-3, or its counterpart in other jurisdictions, the
common law, Quebec civil law or any other statute of Ontario or any other
jurisdiction in relation to the Sixties Scoop, including any claim against provinces
or territories or other entities for abuse while in care; then, the Releasors will
expressly limit their claims to exclude any portion of Canada’s responsibility;

(iv)

Canada’s obligations and liabilities under this Agreement constitute the
consideration for the releases and other matters referred to in this Agreement and
such consideration is in full and final settlement and satisfaction of any and all
claims referred to therein and the Releasors are limited to the benefits provided
and compensation payable pursuant to this Agreement, in whole or in part, as
their only recourse on account of any and all such actions, causes of actions,
liabilities, claims and demands.

12.

For greater certainty, the Parties agree this Settlement Agreement does compromise any
claims that Class Members have against any Province, Territory or any other entity, other
than as expressly stated herein;

13.

For greater certainty, the Parties agree that this Agreement does not affect the rights of:
(i)

Class Members who opt out of any class action that is certified pursuant to this
Settlement Agreement; or,

(ii)

Individuals who are not Class Members.
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14.

This Order, including the releases referred to in paragraph  above, and the Settlement

Agreement are binding upon all Class Members, including those persons who are under a
disability.
15.

The claims of the Class Members are dismissed against the Defendant, without costs and

with prejudice and such dismissal shall be a defence to any subsequent action in respect of the
subject matter hereof.
16.

This Court, without in any way affecting the finality of this Order, reserves exclusive and

continuing jurisdiction over this action, the Plaintiffs, all of the Class Members, and the
Defendant for the limited purposes of implementing the Settlement Agreement and enforcing and
administering the Settlement Agreement and this Order.
17.

Save as set out above, leave is granted to discontinue this action against the Defendant

without costs and with prejudice, and that such discontinuance shall be an absolute bar to any
subsequent actions against the Defendant in respect of the subject matter hereof.
18.

 shall be and hereby is appointed as Claims Administrator pursuant to the Settlement

Agreement. The fees, disbursements and applicable taxes of the Claims Administrator shall be
paid by the Defendant in accordance with section  of the Settlement Agreement.
19.

No person may bring any action or take any proceeding against the Administrator, the

Foundation Table,  or the members of such bodies, the adjudicators, or any employees, agents,
partners, associates, representatives, successors or assigns, for any matter in any way relating to
the Settlement Agreement, the administration of the Settlement Agreement or the
implementation of this judgment, except with leave of this Court on notice to all affected parties.
20.

In the event that the number of persons who appear to be eligible for compensation under

the Settlement Agreement who opt out of this class proceeding and the Ontario Action exceeds
two thousand (2,000), the Settlement Agreement will be void and this judgment will be set aside
in its entirety, subject only to the right of Canada, at its sole discretion, to waive compliance with
section  of the Settlement Agreement.
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21.

The legal fees, disbursements and applicable taxes owing to Class Counsel shall be

determined by further order of this Court.
22.

23.

No counsel or law firm listed in Schedule “K” to the Settlement Agreement or who
accepts a payment for legal fees from Canada will charge any Class Member any fees or
disbursements in respect of an Individual Payment; and, each counsel listed in Schedule
“K” to the Settlement Agreement undertakes to make no further charge for legal work for
any Class Member with respect to claims under this Agreement.
Within five (5) business days of this Order, notice shall be given of this judgment, the

approval of the Settlement Agreement, the opt out period and the claims period by the
commencement of the Notice Plan attached here to Schedule "B", at the expense of Canada.
24.

The Notice Plan provided for in paragraph  above satisfies the requirements of the

applicable class proceedings law and this Court, and is the best notice practicable under the
circumstances.
25.

This Court may issue such further and ancillary orders, from time to time, as are

necessary to implement and enforce the provisions of the Settlement Agreement and this Order.
26.

Class Counsel shall report back to the Court on the administration of the Settlement

Agreement at reasonable intervals not less than semi-annually, as requested by the Court and
upon the completion of the administration of the Settlement Agreement.
27.

The representative Plaintiffs Wendy White, Jessica Riddle, and Catriona Charlie shall

each receive the sum of $10,000 as an honorarium to be paid by the Defendant out of the
settlement fund.
28.

The proposed representative plaintiffs in the Provincial actions shall each receive the sum

of $10,000 as an honorarium to be paid by the Defendant out of the settlement fund.
29.

This Order will be rendered null and void in the event that the Settlement Agreement is

not approved in substantially the same terms by way of order of the Ontario Superior Court of
Justice.
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30.

The statutory provisions of the Federal Courts Act, R.S.C. 1985, c. F-7 and shall apply in

their entirety to the supervision, operation, and implementation of the Settlement Agreement and
this Order.

Justice Shore
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Schedule “J”
Court File No. CV-09-00372025-00CP
ONTARIO
SUPERIOR COURT OF JUSTICE
THE HONOURABLE
JUSTICE 

)
)
)

DAY, THE
DAY OF

, 2018

BETWEEN:
MARCIA BROWN and ROBERT COMANDA
Plaintiffs
- andTHE ATTORNEY GENERAL OF CANADA
Defendant
Proceeding under the Class Proceedings Act, 1992
ORDER

THIS MOTION made by the representative plaintiff for an order approving the settlement
of this action was heard this day at , Toronto Ontario.
WHEREAS this action was certified as a class proceeding by the order of Justice Belobaba
dated ;
AND WHEREAS in accordance with the order of Justice Belobaba dated , the class
members were provided an opportunity to opt out of this class proceeding;
AND WHEREAS the Plaintiff and the Defendant have entered into the Settlement
Agreement in respect of the Plaintiff's claims against the Defendant;
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AND WHEREAS the Settlement Agreement was approved in the action styled Jessica
Riddle et al. v. The Attorney General of Canada (Court File No. ) in the Federal Court (the
"Federal Court Action") by order of Justice Shore dated ;
AND WHEREAS this Honourable Court approved the form of notice and plan for
distribution of the notice of this motion by Order dated  (the "Notice Order");
UPON HEARING the motion made by the Plaintiffs, on consent, for an order approving
the settlement agreement dated  between the parties (the "Settlement Agreement" or
"Settlement") and other ancillary orders to facilitate the Settlement;
AND UPON READING the joint motion record of the parties and the facta of the
parties;
AND UPON BEING ADVISED of the Defendant's consent to the form of this Order,
AND WITHOUT ADMISSION OF LIABILITY on the part of the Defendant,
AND UPON HEARING the oral submissions of counsel for the Plaintiff, counsel for the
Defendant, all interested parties, including objections, written and oral,
IT IS ADJUDGED THAT:
1.

THIS COURT ORDERS that for the purposes of this Order, the following definitions

shall apply:
(i)

"Approval Orders" means this order and the order approving the Settlement
Agreement in the Federal Court Action;

(ii)

"Canada" means the defendant, the Government of Canada, as represented in this
proceeding by the Attorney General of Canada;

(iii)

“Class” or “Class Members” means all Indian children who were taken from
their homes on reserves in Ontario between December 1, 1965 and December 31,
1984 and were placed in the care of non-aboriginal foster or adoptive parents who
did not raise the children in accordance with the aboriginal person's customs,
traditions and practices, other than the Excluded Persons.

(iv)

"Excluded Persons" means any person who validly opted out of this proceeding.
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(v)

"Implementation Date" means the latest of:
(i)

the expiry of thirty (30) days following the expiry of the Opt Out Period;

(ii)

the date following the last day on which a class member in any Province
or Territory may appeal or seek leave to appeal either of the Approval
Orders;

(iii)

the date of a final determination of any appeal brought in relation to the
Approval Orders;

(vi)

"Releasees" means individually and collectively, Canada, and each of the past,
present and future Ministers of the federal government, its Departments and
Agencies, employees, agents, officers, officials, subrogees, representatives,
volunteers, administrators and assigns;

(vii)

“Settlement Agreement” means the executed Settlement Agreement between the
parties on , attached as Schedule “A” to this Order; and

(viii) "Settlement Fund" means the settlement fund established pursuant to section 
of the Settlement Agreement.
2.

THIS COURT ORDERS that all applicable parties have adhered to and acted in

accordance with the Notice Order and the procedures provided in the Notice Order have
provided good and sufficient notice of the hearing of this motion.
SETTLEMENT APPROVAL
3.

THIS COURT ORDERS that the Settlement Agreement is fair, reasonable and in the

best interests of the Plaintiff and the Class Members.
4.

THIS COURT ORDERS that the Settlement Agreement, which is expressly

incorporated by reference into this Order, shall be and hereby is approved and shall be
implemented in accordance with this Order and further orders of this Court.
5.

THIS COURT ORDERS that the claims of the Class Members and the Class as a

whole, shall be discontinued against the Defendant and are released against the Releasees in
accordance with section  of the Settlement Agreement, in particular as follows:
(i)

Each Class Member and his/her Estate Executor and heirs (hereinafter
“Releasors”) has fully, finally and forever released Canada, her servants, agents,
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officers and employees, from any and all actions, causes of action, common law,
Quebec civil law and statutory liabilities, contracts, claims and demands of every
nature or kind available, asserted or which could have been asserted whether
known or unknown including for damages, contribution, indemnity, costs,
expenses and interest which any such Releasor ever had, now has, or may
hereafter have, directly or indirectly arising from or in any way relating to or by
way of any subrogated or assigned right or otherwise in relation to the Sixties
Scoop and this release includes any such claim made or that could have been
made in any proceeding including this action whether asserted directly by the
Releasor or by any other person, group or legal entity on behalf of or as
representative for the Releasor.
(ii)

This Agreement does not preclude claims against any third party that are
restricted to whatever such third party may be directly liable for, and that do not
include whatever such third party can be jointly liable for together with Canada,
such that the third party has no basis to seek contribution, indemnity or relief over
by way of equitable subrogation, declaratory relief or otherwise against Canada.

(iii)

For greater certainty, the Releasors are deemed to agree that if they make any
claim or demand or take any actions or proceedings against another person or
persons in which any claim could arise against Canada for damages or
contribution or indemnity and/or other relief over under the provisions of the
Negligence Act, R.S.O. 1990, c. N-3, or its counterpart in other jurisdictions, the
common law, Quebec civil law or any other statute of Ontario or any other
jurisdiction in relation to the Sixties Scoop, including any claim against provinces
or territories or other entities for abuse while in care; then, the Releasors will
expressly limit their claims to exclude any portion of Canada’s responsibility;

(iv)

Canada’s obligations and liabilities under this Agreement constitute the
consideration for the releases and other matters referred to in this Agreement and
such consideration is in full and final settlement and satisfaction of any and all
claims referred to therein and the Releasors are limited to the benefits provided
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and compensation payable pursuant to this Agreement, in whole or in part, as
their only recourse on account of any and all such actions, causes of actions,
liabilities, claims and demands.
(v)

For greater certainty, the Parties agree this Settlement Agreement does
compromise any claims that Class Members have against any Province, Territory
or any other entity, other than as expressly stated herein;

(vi)

For greater certainty, the Parties agree that this Agreement does not affect the
rights of:
(i)
(ii)

6.

Class Members who opt out of any class action that is certified pursuant to
this Settlement Agreement; or,
Individuals who are not Class Members.

THIS COURT ORDERS that this Order, including the releases referred to in paragraph

 above, and the Settlement Agreement are binding upon all Class Members, including those
persons who are under a disability.
7.

THIS COURT ORDERS that the claims of the Class Members are dismissed against the

Defendant, without costs and with prejudice and such dismissal shall be a defence to any
subsequent action in respect of the subject matter hereof.
8.

THIS COURT ORDERS that this Court, without in any way affecting the finality of

this Order, reserves exclusive and continuing jurisdiction over this action, the Plaintiff, all of the
Class Members, and the Defendant for the limited purposes of implementing the Settlement
Agreement and enforcing and administering the Settlement Agreement and this Order.
9.

THIS COURT ORDERS that save as set out above, leave is granted to discontinue this

action against the Defendant without costs and with prejudice, and that such discontinuance shall
be an absolute bar to any subsequent actions against the Defendant in respect of the subject
matter hereof.
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10.

THIS COURT ORDERS that  shall be and hereby is appointed as Claims

Administrator pursuant to the Settlement Agreement. The fees, disbursements and applicable
taxes of the Claims Administrator shall be paid by the Defendant in accordance with section  of
the Settlement Agreement.
11.

THIS COURT ORDERS that no person may bring any action or take any proceeding

against the Administrator, the Foundation Table,  or the members of such bodies, the
adjudicators, or any employees, agents, partners, associates, representatives, successors or
assigns, for any matter in any way relating to the Settlement Agreement, the administration of
the Settlement Agreement or the implementation of this judgment, except with leave of this
Court on notice to all affected parties.
12.

THIS COURT ORDERS that in the event that the number of persons who appear to be

eligible for compensation under the Settlement Agreement who opt out of this class proceeding
and the Federal Court Action exceeds two thousand (2,000), the Settlement Agreement will be
void and this judgment will be set aside in its entirety, subject only to the right of Canada, at its
sole discretion, to waive compliance with section  of the Settlement Agreement.
13.

THIS COURT ORDERS that the legal fees, disbursements and applicable taxes owing

to Class Counsel shall be determined by further order of this Court.
14.

15.

THIS COURT ORDERS that no counsel or law firm listed in Schedule “K” to the
Settlement Agreement or who accepts a payment for legal fees from Canada will charge
any Class Member any fees or disbursements in respect of an Individual Payment; and,
each counsel listed in Schedule “K” to the Settlement Agreement undertakes to make no
further charge for legal work for any Class Member with respect to claims under this
Agreement.
THIS COURT ORDERS that within five (5) business days of this Order, notice shall be

given of this judgment, the approval of the Settlement Agreement and the claims period by the
commencement of the Notice Plan attached here to Schedule "B", at the expense of Canada.
16.

THIS COURT ORDERS that the Notice Plan provided for in paragraph  above

satisfies the requirements of the applicable class proceedings law and this Court, and is the best
notice practicable under the circumstances.
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17.

THIS COURT ORDERS that this Court may issue such further and ancillary orders,

from time to time, as are necessary to implement and enforce the provisions of the Settlement
Agreement and this Order.
18.

THIS COURT ORDERS that Class Counsel shall report back to the Court on the

administration of the Settlement Agreement at reasonable intervals not less than semi-annually,
as requested by the Court and upon the completion of the administration of the Settlement
Agreement.
19.

THIS COURT ORDERS that the representative Plaintiff Marcia Martel shall receive

the sum of $20,000 as an honorarium to be paid by the Defendant out of the settlement fund.
20.

THIS COURT ORDERS that the Order will be rendered null and void in the event that

the Settlement Agreement is not approved in substantially the same terms by way of order of the
Federal Court.
21.

THIS COURT ORDERS that the statutory provisions of the Class Proceedings Act,

S.O. 1992, c.6 shall apply in their entirety to the supervision, operation, and implementation of
the Settlement Agreement and this order.

Justice 
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Schedule “J”
MARCIA BROWN

and
Plaintiff

THE ATTORNEY GENERAL OF CANADA

Court File No.: CV-09-00372025-00CP

Defendant

ONTARIO
SUPERIOR COURT OF JUSTICE

Proceeding commenced at Toronto
Proceeding under the Class Proceedings Act, 1

ORDER

WILSON CHRISTEN
137 Church Street
Toronto, ON M5B 1Y4
Jeffrey Wilson LS#17649K
Jessica Braude LS# 64806F
Tel: 416-360-5952 /Fax: 416-360-1350
MORRIS COOPER
99 Yorkville Avenue
Toronto, ON M5R 3K5
LS#: 15904C
Tel: 416-961-2626 /Fax: 416-961-4000
Lawyers for the Plaintiff
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Schedule “K”
Counsel Contact Information
Wilson-Christen LLP
Email: thesixtiesscoopclaim@gmail.com
Telephone: 416-360-5952 ext. 217
Toll Free: 1-866-360-5952 ext. 217

Koskie Minsky LLP
Toll Free: 1-855-595-2626
Email: federalcourt60sscoopclassaction@kmlaw.ca

Merchant Law Group LLP
Email: 
Toll Free: 1-888-567-7777

Klein Lawyers
Email: 
Telephone: (604) 714-2070
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Schedule “L”
OPT OUT FORM – EXCLUSION FROM RECEIVING MONEY
This is NOT a claim form. If you submit this form, you will NOT
receive any money from the Sixties Scoop settlement.
I understand that by opting out of this class proceeding, I am confirming that I do not wish to
participate in this class proceeding. I understand this means I will not receive any money from
the settlement.
I confirm that by signing this form, and answering "yes" the below box, I am forever waiving
my right to collect approximately $25,000.00 in this settlement for being removed from my home
and placed into the care of non-indigenous parents.
I decline payment from the settlement for being scooped from my home:
[Yes or No]
To opt out, this coupon must be properly completed and received at the address below no later
than September 30, 2018.
Choose one of the below:
I am a Registered Indian and my status number
is:
I am not a Registered Indian but I am entitled to
be a Registered Indian for the following reason:

I am a non-Status Indian:
I am Inuit:
I am Innu:
I am Metis:
Between January 1, 1951 and December 31, 1991, I was taken from my biological parents and placed
with non-Indigenous parents:
yes
no
I understand that any lawsuit I have against Canada for the Sixties Scoop must be commenced within
a specified time period or it might be legally barred. I understand that the time period will resume
running against me if I opt out of this class proceeding. I understand that by opting out, I take full

112

-2-

responsibility for the resumption of the running of any relevant time periods and for taking all
necessary legal steps to protect any claim I may have.
Date:
Name of Class
Member:

Signature of Class
Member:

Name of Witness:

Signature of
Witness:

If Class Member is
Deceased or Disabled,
Name of Estate
Administrator or
Guardian of Property:

If Class Member is
Deceased or
Disabled, Signature
of Estate
Administrator or
Guardian of
Property

Telephone Number:
If the class member is deceased or disabled, you must enclose a copy of the document
appointing you as guardian of property or estate administrator.
To:

Sixties Scoop Class Action Administrator
c/o ______________
Email: ___________
Toll Free Phone Number:____________
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Schedule M
Individual Payment Application Process

The Administrator and the Reconsideration Officer are instructed to draw all reasonable
and favourable inferences that can be drawn with respect to the application, as well
as resolving any doubt as to whether a claim has been established in favour of the
applicant.
Successful determination requires confirmation that applicant
•
•
•

is a registered Indian or Inuit;
was adopted or made a permanent ward; AND,
was placed with non-Indigenous parents.

1. Application received:
a. Administrator checks for completeness and that form contains information that, if
confirmed, demonstrates that applicant is an Eligible Class Member.
b. Administrator contacts applicant if form is incomplete.
2. Confirmation that Registered Indian or Inuit:
a. Registered Indian: name, DOB, registration number sent to INAC for
confirmation.
b. Entitled to be Registered: name, DOB and Request for Registration sent to INAC
for processing.
c. Inuit: name, DOB, land claims agreement enrolment sent to INAC for
confirmation.
3. Confirmation of Adoption or Permanent Wardship:
a. Administrator checks for confirming records attached to application.
b. If unable to confirm from records attached to the application;
i. If the application indicates that the applicant is a registered Indian and
adopted, Administrator request confirmation of adoption from INAC; or,
ii. For all other applicants, Administrator initiates records check with
appropriate province or territory.
c. If still unable to confirm, Administrator reviews other information provided in
claim and may:
i. Determine whether applicant is an Eligible Class Member; or
ii. Seek corroborating information.
4. Reconsideration Process

114

a. If the Administrator is unable to confirm that applicant is a registered Indian or
Inuit; AND, was adopted or made a permanent ward, the Administrator will
advise the applicant in writing why he or she was not determined to be an Eligible
Class Member and that the applicant may request a reconsideration of his or her
application within 30 days;
b. If an applicant requests a reconsideration, the Administrator will transmit the
entire file to the Reconsideration Officer;
c. The Reconsideration Officer may:
i. determine whether the applicant is an Eligible Class Member;
ii. seek more information from the applicant either in writing or otherwise; or
iii. refer the matter to the Exceptions Committee along with reasons as to why
the referral is being made.
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Schedule "N"
Eligible Class Member Address Search Plan
1. After six months have elapsed from the distribution of Individual Payments (the “Search
Commencement Date”, the Administrator will identify all claimants to whom cheques have
been mailed but who have not deposited their cheques (the "Missing Eligible Class
Member").
2. For each Missing Eligible Class Member, the Administrator will conduct or cause to be
conducted all of the following searches in order to find the Missing Eligible Class
Member's current contact information:
a. Canadian national change of address database or U.S. Best Addresses, as the case
may be;
b. reverse phone number lookup;
c. Canada 411; and
d. general internet searches.
3. The searches identified in (2), above, will be conducted within forty-five (45) days of
the Search Commencement Date (the "Search Deadline Date").
4. Within thirty (30) days of the Search Deadline Date, for Missing Eligible Class
Members for whom current contact information has not been located, the Administrator
will conduct or cause to be conducted additional searches to locate current contact
information with all costs associated with such additional searches to be paid from the
Individual Payment.
5. If the Administrator locates more than one new mailing address for a Missing Eligible
Class Member, the Administrator will make further inquiries to determine which
address is correct.
6. If the Administrator locates a new mailing address for a Missing Eligible Class Member,
the Administrator will issue and mail a new settlement cheque to the Missing Eligible
Class Member, to be stale dated within two months of issuance.
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Proposal to

Government of Canada
CIRNAC – Resolution and Partnerships
Summary of Proposal for Sixties Scoop
Settlement Contact Centre

Donna Cona
106 Colonnade Road, Suite 100
Ottawa ON, K2E 7L6
www.DonnaCona.com
Contact: George Carey
Phone: 613.234-5407
Fax: 613.234-7761
Email: Proposals@DonnaCona.com
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1. Statement of Work
TITLE
Summary of Proposal for Sixties Scoop Settlement Contact Centre
BACKGROUND
In August 2017, the Government of Canada and representatives of the plaintiffs signed an Agreement-inPrinciple aimed at resolving Sixties Scoop litigation. The agreement-in-principle includes Status Indians
and Inuit. A final agreement was signed on November 30, 2017. In August 2018, the federal court and the
Ontario Superior Court approved the terms of the settlement agreement. Through the settlement,
Canada is resolving the issues raised by Status Indians and Inuit during this period as a result of their
placement with non-Indigenous families.
There are as many as 35,000 class members who may be filing for compensation and as such may be
calling for status updates and information. As of July 2020 approximately one third of claims have been
completed with two thirds remaining in adjudication.
OBJECTIVE
CIRNAC Resolution and Partnerships Directorate have asked Donna Cona Inc. to propose a solution to
design, implement, staff and operate the Sixties Scoop Class Action contact center currently being
delivered by Collectiva. This contact center will be the primary point of information for members of the
public as well as for claimants to seek information on the status of their applications.
DONNA CONA – PROJECT REFERENCES
Donna Cona Inc. has been providing Business Process Outsourcing Contact Centers, Technical Service
Desks and Suicide Intervention Crisis Lines for well over twenty years to Government of Canada clients.
The following depict some of the projects of a similar nature that Donna Cona is or has been engaged on.
1. IRS CEP Contact Center;
Donna Cona was the provider of the contact center for claimants participating in the IRS Class
Action Lawsuit for the Common Experience Payment Program. We provided inbound and
outbound call center, mail receiving, email correspondence and data entry services on this
contract for the Government of Canada. This service was a fully outsourced solution to Donna
Cona for facilities and staff to operate the service with our partner, M1S Solutions.
2. IRS Crisis Line / Hope For Wellness Helpline / MMIWG Support Line;
Since 2008 Donna Cona has been providing Mental Health Suicide Intervention Crisis Line
services for the IRS Crisis Line, Hope For Wellness Helpline and MMIWG Support Line. Through
these essential services Donna Cona’s teams have helped thousands of Indigenous clients
across Canada in de-escalating Crisis Situations and ensuring their well-being. This service is
7/24/365 and staffed with a number of counselors providing Indigenous Languages including
Inuktitut, Ojibway, Cree, Algonquin and Mi’kmaq. This service was a fully outsourced solution to
Donna Cona for facilities and staff to operate the service with our partner, M1S Solutions.
3. ISC/CIRNAC Technical Service Desk; and
Donna Cona has been providing the ISC / CIRNAC technical service desk since our inception in
1996. Donna Cona provides the team and management of this critical service ensuring that ISC /
CIRNAC employees have working technology needed to fulfill their mandate. On this service
INAC provides the facilities and Donna Cona provides the remainder of the service.
4. Indian Day Schools Class Action Contact Center.
Most recently Donna Cona has been engaged to operate the Indian Day Schools Class Action
Contact Center on behalf of Deloitte. We are providing inbound and outbound contact center
services for this very important program to provide status updates to claimants, confirm and
gather information needed to assist the Administrator in completing the adjudication of
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applications. This service is a fully outsourced solution to Donna Cona for facilities and staff to
operate the service with our partner, M1S Solutions.
SCOPE OF WORK
Based on discussions Donna Cona has been requested to design, implement, staff and operate the
contact center for the Sixties Scoop Class Action Lawsuit. Once prepared the services will be transitioned
from the current provider to Donna Cona. The following depicts the operational parameters and work flow
for this contact center as it is currently understood.
1) It is requested to have a contact center operational from 9am to 5pm eastern time five (5) days
per week (Monday to Friday). The contact center would be closed on statutory holidays;
2) During non-operational times a message would be played indicating the hours of operation and
requesting that callers call back during those times or to leave a voicemail to receive a call-back
within 72 hours;
3) During working hours callers will be placed in a queue for English or French. They will remain on
hold until answered with two repeating messages, one being:
a. Every two minutes - We are experiencing higher than normal call volumes which is
impacting response times. Your call is important to us, please remain on the line to
maintain your calling priority. The current wait time approximately is x minutes;
b. Alternating with the following every two minutes – Your call is important to us. If you
would like to leave a message and receive a call back within 72 hours please press x,
otherwise please remain on the line to maintain your calling priority.
4) The service would be staffed using a mix of English and fully bilingual resources ensuring access
in both official languages. It is anticipated that 75% of team would be English and 25% bilingual;
5) The contact center would handle inbound and outbound phone calls as well as inbound email.
Outbound email would be sent from Collectiva;
6) Collectiva will provide a FAQ, training materials and information from which informational
questions can be answered by call center agents;
7) Collectiva will provide access to their case system (database) so that the call center agents can
look up status information, letters sent and to be able to complete data entry for address
changes, inbound email correspondence and other changes as approved by Collectiva; and
8) Where claimants call and indicate that they have received a letter requesting more information
the contact center agent would be able assist them in responding appropriately.
Donna Cona would implement this service as a fully managed service along with our Call Center
Technology partner Millennium 1 Solutions. Millennium 1 Solutions (M1S) would provide the technology
platform for this service with agents being located in Ottawa, ON (potentially with agents working from
home due to Covid-19). M1S’ call center in Ottawa are PCI Compliant as well as having Government of
Canada Security Clearance to the Protected B level.
Details on the solution to be implemented include:
Donna Cona and M1S would be responsible for the end to end operation of the inbound
information only contact center for the Sixties Scoop Settlement program including:
o End to end recruitment of all agents required to staff the service including conducting
Criminal Record Checks on all agents being provided;
o Development (in conjunction with the parties) all required process flow maps, FAQ’s and
training material required to on-board agents and operate the service. It is anticipated
that Collectiva will provide existing training material, FAQ’s and assist in training the first
team of agents;
o Train all agents prior to commencement of services (anticipated to be 2 day of program
training along with 2 days of CSR training);
o Provide leadership in the form of a Program Manager and team leads at a ratio of 1 TL to
18 agents;
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o
o
o
o

o

Provide voicemail for callers to leave messages, however, not record calls for training
and quality purposes;
Utilize the Case Management database as provided by Collectiva to track all information,
provide status updates and complete data entry from inbound email messages;
Provide a fully redundant telephony platform in support of the service – The parties will
provide, own and pay for the toll free number (including Long distance charges), but
redirect it to a M1S DID to initiate the service;
Implement a secure Virtual Private Network connection to the Collectiva solution for call
center agents as required. Collectiva will work collaboratively to assist in this
configuration by providing details for the implementation. Should the system be
accessible via Secure Web Browser this may not be required;
Daily reports will be provided indicating the number of calls offered, calls handled, service
level, average speed of answer, calls abandon, abandon percentage, total talk time and
total minutes (includes a variable wrap to finish one call and prepare for the next call).
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Court File No. T-2212-16
CLASS ACTION
FEDERAL COURT

BETWEEN:
JESSICA RIDDLE, WENDY LEE WHITE, and CATRIONA CHARLIE
Plaintiffs

and

HER MAJESTY THE QUEEN
Defendant

WRITTEN REPRESENTATIONS
(MOTION ON CONSENT)
PART I – OVERVIEW
1. As a consequence of the distribution of an interim payment and an informational campaign
about the Sixties Scoop Settlement, there have been increased communications from Class
Members and Eligible Class Members to Collectiva, the Claims Administrator, in the
Sixties Scoop Class Action. Currently, Collectiva has a significant backlog in responding
to these enquiries. It is anticipated that with upcoming outreach communications to
claimants regarding the status of their applications, Collectiva will require assistance so
that it may fulfill its other remaining duties as Administrator.
2. As such, the Attorney General of Canada, on behalf of Her Majesty the Queen (hereinafter
referred to as the “Defendant”), on consent of the parties, hereby, seeks an Order appointing
Donna Cona Inc (“Donna Cona”) as the Administrator of several particularized tasks for
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which Collectiva, the current Administrator, is responsible pursuant to this Honourable
Court’s Order dated May 11, 2018.
3. The Defendant also seeks an Order that Donna Cona and Collectiva (including their
employees and/or subcontractors), be allowed to access, use, and share between themselves
the personal information each has and will receive from applicants in the Sixties Scoop
Settlement for the sole purpose of fulfilling the duties of their respective appointments
under the Settlement Agreement.
4. Finally, the Defendant seeks an order in keeping with the Settlement Agreement that it pay
Donna Cona its reasonable costs and disbursements of this appointment.
PART II – FACTS
5. On May 11, 2018, Collectiva Class Action Services Inc. (“Collectiva”) was appointed by
the Honourable Court as the Claims Administrator as defined in the Sixties Scoop
Settlement Agreement.7
6. On June 21, 2018, this Honourable Court certified the class proceeding and approved the
Settlement Agreement in this matter. This order expressly incorporates the Settlement
Agreement by reference.8
7. The duties of the Administrator are set out in s. 8.01 of the Settlement Agreement:9
8.01 Administrator
The Administrator’s duties and responsibilities will be the following:
a) Developing, installing and implementing systems and procedures for
processing, evaluating and making decisions respecting Individual Payment
Applications which reflect the need for simplicity in form, including processing
the Individual Payment Applications substantially in accordance with Schedule
7 Jessica Riddle, Wendy Lee White, and Catriona Charlie v Her Majesty the Queen, 2018 FC 910 at para 19; see
also Jessica Riddle, Wendy Lee White and Catriona Charlie v Her Majesty the Queen, 2018 FC 641.
8 Jessica Riddle, Wendy Lee White and Catriona Charlie v Her Majesty the Queen, 2018 FC 901 at para 11.
9 Affidavit of Kassandra-Lynn Fournier, affirmed July 24, 2020, Exhibit A, Settlement Agreement at 8.01.
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“M”;
b) Developing, installing and implementing systems and procedures for making
Individual Payments;
c) Reporting to the Exceptions Committee on a monthly basis respecting
Individual Payment Applications received and being administered and
determined;
d) Providing personnel in such reasonable numbers as are required for the
performance of its duties, and training and instructing them;
e) Keeping or causing to be kept accurate accounts of its activities and its
administration of the Individual Payments, including payment, preparing such
financial statements, reports and records as are required by the Courts, in form
and content as directed by the Courts and submitting them to the Courts so often
as the Courts direct;
f) Receiving and responding to all enquiries and correspondence respecting the
validation of Individual Payment Applications, reviewing and evaluating all
Individual Payment Applications, making decisions in respect of Individual
Payment Applications, giving notice of its decisions in accordance with the
provisions this Agreement and communicating with Class Members and
Eligible Class Members, in either English or French, as the Class Member or
Eligible Class Member elects;
g) Receiving and responding to all enquiries and correspondence respecting
payment of compensation for valid Individual Payment Applications, and
forwarding the compensation in accordance with the provisions of this
Agreement and communicating with Class Members and Eligible Class
Members in either English or French, as the Class Member or Eligible Class
Member elects;
h) If a Class Member or Eligible Class Member contacts the Administrator and
expresses the desire to communicate in a language other than English or French,
the Administrator will make best efforts to accommodate him or her;
i) Maintaining a database with all information necessary to permit a determination
and making a determination whether Canada must pay the Designated Amount
or the Enhanced Amount and, if Canada is required to pay the Enhanced
Amount, what the precise amount of that payment should be on the
Determination Date; and,
j) Such other duties and responsibilities as either of the Courts may from time to
time by order direct.

130

8. On June 1, 2020, this Honourable Court ordered that the Administrator, Collectiva, make
an interim payment to Eligible Class Members of $21,000 each.10
9. The distribution of this interim payment in parallel with an informational campaign
developed by Argyle Communications Inc. has resulted in an influx of telephone and email
enquiries received by the Claims Administrator. Specifically, Collectiva has observed a
77% increase number of telephone calls and 109% increase in the number of email
messages during the week of June 15, 2020 which immediately followed the interim
payment distribution and the total enquiries have remained approximately 143% above
their recent weekly average.
10. As of July 21, 2020, the Claims Administrator reported a backlog of claimant enquiries
comprised of 2,590 voicemail and 3,366 email messages.
11. In the coming months, the Claims Administrator anticipates issuing a series of outreach
communications to claimants regarding the status of their applications. It is expected that
these mailings and email messages will result in a further increase of telephone and email
enquiries.
12. The Parties and the Claims Administrator recognize the importance of keeping class
members informed about the progress of settlement administration, particularly in light of
the COVID-19 pandemic. Claimants have not only had, but also will continue to have many
questions in the coming months about topics such as the reinstatement of notice deadlines,
requests for additional information, and interim payment distributions.

10 Affidavit of Eric Khan, affirmed July 23, 2020, Exhibit A, Order dated June 1, 2020.
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13. To address the current backlog of enquiries and to address the anticipated enquiries,
Canada (in consultation with the Plaintiffs, the court appointed Monitor CA2,11 and
Collectiva) has obtained a proposal from Donna Cona Inc. (“Donna Cona”).12
14. It is the expectation that by appointing a firm such as Donna Cona Inc. to assist with
responding to the existing enquiry backlog as well as future enquiries, the Claims
Administrator would be able to focus on its other court-ordered duties, such as application
processing and payment distribution.13
15. Donna Cona has been providing Business Process Outsourcing Contact Centres, Technical
Service Desks and Suicide Intervention Lines for well over twenty years. It is currently
acting as the Call Centre for the Indian Day School Settlement.14
16. If appointed, Donna Cona would staff and operate a contact centre for the Sixties Scoop
Class Action. This centre would work with Collectiva, but be separate and external to it. It
would be the source of information for Class Members to seek information on the status of
their applications.15
PART III – ISSUE
17. The issues before the Court are:
a. Whether Donna Cona should be appointed by the Honourable Court to perform the
following specific duties of the Administrator:

11 Jessica Riddle, Wendy Lee White and Catriona Charlie v Her Majesty the Queen, 2018 FC 905.
12 Affidavit of Kassandra-Lynn Fournier, affirmed July 24, 2020.
13 Affidavit of Eric Khan, affirmed July 23, 2020.
14 Affidavit of Kassandra-Lynn Fournier, affirmed July 24, 2020, Exhibit B, Summary of Donna Cona’s Proposal
for Sixties Scoop Settlement Contact Centre.
15 Affidavit of Kassandra-Lynn Fournier, affirmed July 24, 2020, Exhibit B, Summary of Donna Cona’s Proposal
for Sixties Scoop Settlement Contract Centre.
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a) receiving and responding to all enquiries received by phone for the
validation of Individual Payment Applications (as set out in part at
s 8.01(f) of the Settlement Agreement);
b) assisting Collectiva in responding to all enquiries by email
respecting the validation of Individual Payment Applications (as set
out in part at s 8.01(f) of the Settlement Agreement);
c) receiving and responding to all status enquiries received by phone
respecting payment of compensation for valid Individual Payment
Applications (as set out in part at s 8.01(g) of the Settlement
Agreement);
d) assisting Collectiva in responding to all enquiries by email
respecting payment of compensation for valid Individual Payment
Applications (as set out in part at s 8.01(g) of the Settlement
Agreement);
e) if contacted by phone by a Class Member or Eligible Class Member
who expresses the desire to communicate in a language other than
English or French, Donna Cona will make best efforts to
accommodate him or her (as set out in part at s 8.01(h) of the
Settlement Agreement);
f) help to maintain Collectiva’s database with all information by
updating it to reflect information received by phone and email from
Class Members and Eligible Class Members (as set out in part in s
8.01(i) of the Settlement Agreement);
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g) provide personnel in such reasonable numbers as are required for
the performance of the specific duties of Donna Cona, and training
and instructing them in collaboration with Collectiva to fulfill these
specific duties (as set out in part in s 8.01(d) of the Settlement
Agreement).
b. Whether Donna Cona and Collectiva (including their employees and/or
subcontractors), should be allowed to access and use the personal information each
has and will receive from applicants in the Sixties Scoop Settlement for the sole
purpose of fulfilling the duties of their respective appointments under the
Settlement Agreement.
c. Whether the Defendant should be ordered to pay its reasonable costs and
disbursements in connection with Donna Cona’s appointment.
PART IV – SUBMISSIONS
A. Donna Cona should be appointed to perform specific Duties of the Administrator

18. In the Certification Order, this Honourable Court retained jurisdiction over this action, the
Plaintiffs, all of the Class Members and the Defendant for the limited purposes of
implementing the Settlement Agreement and enforcing and administering the Settlement
Agreement.16
19. In order for the Settlement Agreement to be administered efficiently and in the best
interests of the class, the Administrator requires assistance with responding to the backlog
of enquiries and email correspondence from applicants and Class Members. Such
assistance is also required to address the anticipated influx of calls related to rejections, no

16 Jessica Riddle, Wendy Lee White and Catriona Charlie v Her Majesty the Queen, 2018 FC 901 at para 17.
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records found, payments, and the reinstatement of time limits.
20. Donna Cona is an experienced firm with prior experience in implementing call centres for
the IRS Class Action for the Common Experience Payment Program, the Mental Health
Suicide Intervention Crisis Line services for the IRS Crisis Line, the Hope for Wellness
Helpline, the Missing and Murdered Indigenous Women and Girls (MMIWG) support line
and the Indian Day Schools Class Action.17
21. Donna Cona is also willing and able to design, implement, staff, and operate a contact
centre for the Sixties Scoop Class Action. This contact centre would be the primary point
of information for members of the public as well as for applicants to seek information on
the status of their applications. The centre would provide services in both English and
French. The contact centre will handle inbound and outbound phone calls as well as
inbound email; however, outbound email will continue to be sent from Collectiva.18
22. The provision of timely and effective communication with Class Members is necessary to
ensure transparency, efficiency and fairness to Class Members and to protect their interests.
23. The Defendant respectfully requests that Donna Cona be appointed to perform the
following portions of the Claims Administrator’s duties:
a. receiving and responding to all enquiries received by phone for the validation of
Individual Payment Applications (as set out in part at s 8.01(f) of the Settlement
Agreement);
b. assisting Collectiva in responding to all enquiries by email respecting the validation
of Individual Payment Applications (as set out in part at s 8.01(f) of the Settlement

17 Affidavit of Kassandra-Lynn Fournier, affirmed July 24, 2020, Exhibit B, Summary of Donna Cona’s Proposal
for Sixties Scoop Settlement Contact Centre.
18 Affidavit of Kassandra-Lynn Fournier, affirmed July 24, 2020, Exhibit B, Summary of Donna Cona’s Proposal
for Sixties Scoop Settlement Contact Centre.
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Agreement);
c. receiving and responding to all status enquiries received by phone respecting
payment of compensation for valid Individual Payment Applications (as set out in
part at s 8.01(g) of the Settlement Agreement);
d. assisting Collectiva in responding to all enquiries by email respecting payment of
compensation for valid Individual Payment Applications (as set out in part at s
8.01(g) of the Settlement Agreement);
e. if contacted by phone by a Class Member or Eligible Class Member who expresses
the desire to communicate in a language other than English or French, Donna Cona
will make best efforts to accommodate him or her (as set out in part at s 8.01(h) of
the Settlement Agreement);
f. help to maintain Collectiva’s database with all information by updating it to reflect
information received by phone and email from Class Members and Eligible Class
Members (as set out in part in s 8.01(i) of the Settlement Agreement);
g. provide personnel in such reasonable numbers as are required for the performance
of the specific duties of Donna Cona, and training and instructing them in
collaboration with Collectiva to fulfill these specific duties (as set out in part in s
8.01(d) of the Settlement Agreement).
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B. Donna Cona and Collectiva should be allowed to access, use and share between
themselves the personal information each has and will receive from the applicants in
the Sixties Scoop Settlement solely to fulfill their appointment duties
24. The Defendant seeks an Order that Donna Cona and Collectiva (including their employees
and/or subcontractors), will be allowed to access, use and share between themselves the
personal information each has and will receive from applicants in the Sixties Scoop
Settlement for the sole purpose of fulfilling the duties of their respective appointments
under the Settlement Agreement.
25. Such an order is necessary for Donna Cona and Collectiva to effectively and efficiently
fulfill the specific duties of their appointments.

C. The Defendant should be ordered to pay Donna Cona the reasonable costs and
disbursements in connection with the specific duties of this appointment
26. The Defendant seeks an Order that the Defendant pay Donna Cona the reasonable costs
(including appropriate disbursements) of fulfilling their specific Administrator Duties.
27. Such an Order is consistent with the Settlement Agreement, which provides that “The
Parties agree that Canada will pay the costs of the Administrator relating to the Individual
Payments and their distribution as recommended in writing by the Exceptions
Committee.”19

19 Affidavit of Kassandra-Lynn Fournier, affirmed July 24, 2020, Exhibit A, Settlement Agreement, at 6.06.
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PART V – ORDER SOUGHT
28. The Defendant asks that this motion, on consent, be granted.
ALL OF WHICH IS RESPECTIVELY SUBMITTED, this 24 day of July, 2020.

ATTORNEY GENERAL OF CANADA
Department of Justice Canada
Civil Litigation Section
500-50 O’Connor Street
Ottawa, Ontario
K1A 0H8
Fax: (613) 954-1920
Per:

Tel:

Catherine Moore
Travis Henderson
Sarah Jane Howard
Alexandra Pullano
(613) 670-6390/(613) 670-6374
(613) 288-5073/(613) 670-6284

Lawyers for the Defendant
TO:

MERCHANT LAW GROUP LLP
2401 Saskatchewan Drive
Regina, Saskatchewan S4P 4H8
E.F. Anthony Merchant, Q.C.
Evatt Merchant
Tel: (306) 359-7777
Fax: (306) 522-3299
Lawyers for the Plaintiff Jessica Riddle
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TO:

KOSKIE MINSKY LLP
900-20 Queen Street West
Toronto, ON M5H 3R3
Kirk M. Baert
Celeste Poltak
Garth Myers
Tel: 1-855-595-2626
Fax: (416) 204-2909
Lawyers for the Plaintiff Wendy Lee White

TO:

KLEIN LAWYERS
400-1385 West 8th Avenue
Vancouver, BC V6H 3V9
David A. Klein
Douglas Lennox
Angela Bespflug
Tel: (604) 874-7171
Fax: (604) 874-7180
Lawyers for the Plaintiff Catriona Charlie
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Court File No. T-2212-16
CLASS ACTION
FEDERAL COURT
BETWEEN:
JESSICA RIDDLE, WENDY LEE WHITE, and CATRIONA CHARLIE

Plaintiffs
and
HER MAJESTY THE QUEEN
Defendant

CONSENT
THE PARTIES, by their solicitors, do hereby consent to the following order:
1. This Honourable Court’s Order is amended such that Donna Cona Inc. (“Donna Cona”) is
appointed to perform the following specific portions of the Collectiva’s Administrator
duties as set out in the Settlement Agreement from the date of this order:
a) receiving and responding to all enquiries received by phone for the validation
of Individual Payment Applications (as set out in part at s 8.01(f) of the
Settlement Agreement);
b) assisting Collectiva in responding to all enquiries by email respecting the
validation of Individual Payment Applications (as set out in part at s 8.01(f) of
the Settlement Agreement);
c) receiving and responding to all status enquiries received by phone respecting
payment of compensation for valid Individual Payment Applications (as set out
in part at s 8.01(g) of the Settlement Agreement);
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d) assisting Collectiva in responding to all enquiries by email respecting payment
of compensation for valid Individual Payment Applications (as set out in part
at s 8.01(g) of the Settlement Agreement);
e) if contacted by phone by a Class Member or Eligible Class Member who
expresses the desire to communicate in a language other than English or French,
Donna Cona will make best efforts to accommodate him or her (as set out in
part at s 8.01(h) of the Settlement Agreement);
f) help to maintain Collectiva’s database with all information by updating it to
reflect information received by phone and email from Class Members and
Eligible Class Members (as set out in part in s 8.01(i) of the Settlement
Agreement);
g) provide personnel in such reasonable numbers as are required for the
performance of the specific duties of Donna Cona, and training and instructing
them in collaboration with Collectiva to fulfill these specific duties (as set out
in part in s 8.01(d) of the Settlement Agreement).
2. An Order that Donna Cona and Collectiva (including their employees and/or
subcontractors), will be allowed to access, use and share between themselves the personal
information each has and will receive from applicants in the Sixties Scoop Settlement for
the sole purpose of fulfilling the duties of their respective appointments under the
Settlement Agreement.
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3. The Defendant, Her Majesty the Queen in Right of Canada, pay Donna Cona its reasonable
costs and disbursements in connection with the appointment.

July 24, 2020

Per:
ATTORNEY GENERAL OF CANADA

Department of Justice Canada
Civil Litigation Section
50 O’Connor Street, Suite 500
Ottawa, Ontario K1A 0H8
Fax: 613 954-1920
Per: Catharine Moore/Travis Henderson
Sarah Jane Howard
Tel.: 613 670-6390/613 670-6374
613 288-5073
Counsel for the Defendant

July 24, 2020

Per:
MERCHANT LAW GROUP LLP
2401 Saskatchewan Drive
Regina, Saskatchewan S4P 4H8
E.F. Anthony Merchant, Q.C.
Evatt Merchant
Tel: (306) 359-7777
Fax: (306) 522-3299
Lawyers for the Plaintiff Jessica Riddle

July 24, 2020

Per:
KOSKIE MINSKY LLP
900-20 Queen Street West
Toronto, ON M5H 3R3
Kirk M. Baert
Celeste Poltak
Garth Myers
Tel: 1-855-595-2626
Fax: (416) 204-2909
Lawyers for the Plaintiff Wendy Lee White
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July 24, 2020

Per:
KLEIN LAWYERS
400-1385 West 8th Avenue
Vancouver, BC V6H 3V9
David A. Klein
Douglas Lennox
Angela Bespflug
Tel: (604) 874-7171
Fax: (604) 874-7180
Lawyers for the Plaintiff Catriona Charlie
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Court File No. T-2212-16
CLASS ACTION
FEDERAL COURT

Dated on

at City of Ottawa

BETWEEN:
JESSICA RIDDLE, WENDY LEE WHITE, and CATRIONA CHARLIE
Plaintiffs

and

HER MAJESTY THE QUEEN
Defendant

DRAFT ORDER

UPON READING the motion record and the consent of the parties;

THIS COURT ORDERS that:
1. This Honourable Court’s May 11, 2018 Order is amended such that Donna Cona Inc. (“Donna
Cona”) is appointed to perform the following specific portions of the Administrator’s duties as set
out in the Settlement Agreement from the date of this order:
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a) receiving and responding to all enquiries received by phone for the validation
of Individual Payment Applications (as set out in part at s 8.01(f) of the
Settlement Agreement);
b) assisting Collectiva in responding to all enquiries by email respecting the
validation of Individual Payment Applications (as set out in part at s 8.01(f) of
the Settlement Agreement);
c) receiving and responding to all status enquiries received by phone respecting
payment of compensation for valid Individual Payment Applications (as set out
in part at s 8.01(g) of the Settlement Agreement);
d) assisting Collectiva in responding to all enquiries by email respecting payment
of compensation for valid Individual Payment Applications (as set out in part
at s 8.01(g) of the Settlement Agreement);
e) if contacted by phone by a Class Member or Eligible Class Member who
expresses the desire to communicate in a language other than English or French,
Donna Cona will make best efforts to accommodate him or her (as set out in
part at s 8.01(h) of the Settlement Agreement);
f) help to maintain Collectiva’s database with all information, including personal
information, by updating it to reflect information received by phone and email
from Class Members and Eligible Class Members (as set out in part in s 8.01(i)
of the Settlement Agreement);
g) provide personnel in such reasonable numbers as are required for the
performance of the specific duties of Donna Cona, and training and instructing
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them in collaboration with Collectiva to fulfill these specific duties (as set out
in part in s 8.01(d) of the Settlement Agreement).

2. An Order that Donna Cona and Collectiva (including their employees and/or
subcontractors), will be allowed to access, use and share between themselves the personal
information each has and will receive from applicants in the Sixties Scoop Settlement for
the sole purpose of fulfilling the duties of their respective appointments under the
Settlement Agreement.

3. The Defendant, Her Majesty the Queen in Right of Canada, pay Donna Cona its reasonable
costs and disbursements in connection with the appointment.

________________
J. Phelan
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Federal Courts Rules
PART 7 Motions
Sections 365-369

Règles des Cours fédérales
PARTIE 7 Requêtes
Articles 365-369

(b) all affidavits and other material to be used by the

b) les affidavits et autres documents et éléments ma-

respondent on the motion that is not included in the
moving party’s motion record;

tériels dont l’intimé entend se servir relativement à la
requête et qui ne figurent pas dans le dossier de requête;

(c) subject to rule 368, the portions of any transcripts
on which the respondent intends to rely;

c) sous réserve de la règle 368, les extraits de toute

(d) subject to rule 366, written representations; and

transcription dont l’intimé entend se servir et qui ne
figurent pas dans le dossier de requête;

(e) any other filed material not contained in the mov-

d) sous réserve de la règle 366, les prétentions écrites

ing party’s motion record that is necessary for the
hearing of the motion.

de l’intimé;
e) les autres documents et éléments matériels déposés
qui sont nécessaires à l’audition de la requête et qui ne
figurent pas dans le dossier de requête.

SOR/2009-331, s. 6; SOR/2013-18, s. 13; SOR/2015-21, s. 28.

DORS/2009-331, art. 6; DORS/2013-18, art. 13; DORS/2015-21, art. 28.

Memorandum of fact and law required

Mémoire requis

366 On a motion for summary judgment or summary

366 Dans le cas d’une requête en jugement sommaire ou

trial, for an interlocutory injunction, for the determination of a question of law or for the certification of a proceeding as a class proceeding, or if the Court so orders, a
motion record shall contain a memorandum of fact and
law instead of written representations.

en procès sommaire, d’une requête pour obtenir une injonction interlocutoire, d’une requête soulevant un point
de droit ou d’une requête en autorisation d’une instance
comme recours collectif, ou lorsque la Cour l’ordonne, le
dossier de requête contient un mémoire des faits et du
droit au lieu de prétentions écrites.

SOR/2002-417, s. 22; SOR/2007-301, s. 8; SOR/2009-331, s. 7.

DORS/2002-417, art. 22; DORS/2007-301, art. 8; DORS/2009-331, art. 7.

Documents filed as part of motion record

Dossier de requête

367 A notice of motion or any affidavit required to be

367 L’avis de requête ou les affidavits qu’une partie doit

filed by a party to a motion may be served and filed as
part of the party’s motion record and need not be served
and filed separately.

déposer peuvent être signifiés et déposés à titre d’éléments de son dossier de requête ou de réponse, selon le
cas. Ils n’ont pas à être signifiés et déposés séparément.

Transcripts of cross-examinations

Transcriptions des contre-interrogatoires

368 Transcripts of all cross-examinations on affidavits

on a motion shall be filed before the hearing of the motion.

368 Les transcriptions des contre-interrogatoires des
auteurs des affidavits sont déposés avant l’audition de la
requête.

Motions in writing

Procédure de requête écrite

369 (1) A party may, in a notice of motion, request that

the motion be decided on the basis of written representations.

369 (1) Le requérant peut, dans l’avis de requête, demander que la décision à l’égard de la requête soit prise
uniquement sur la base de ses prétentions écrites.

Request for oral hearing

Demande d’audience

(2) A respondent to a motion brought in accordance with
subsection (1) shall serve and file a respondent’s record
within 10 days after being served under rule 364 and, if
the respondent objects to disposition of the motion in
writing, indicate in its written representations or memorandum of fact and law the reasons why the motion
should not be disposed of in writing.

(2) L’intimé signifie et dépose son dossier de réponse
dans les 10 jours suivant la signification visée à la règle
364 et, s’il demande l’audition de la requête, inclut une
mention à cet effet, accompagnée des raisons justifiant
l’audition, dans ses prétentions écrites ou son mémoire
des faits et du droit.

Current to June 28, 2020
Last amended on June 17, 2019
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Date: 20180511

Citation: 2018 FC 910
Saskatoon, Saskatchewan, May 11, 2018
PRESENT:

The Honourable Mr. Justice Shore

BETWEEN:
JESSICA RIDDLE, WENDY LEE WHITE
AND CATRIONA CHARLIE
Plaintiffs
and

HER MAJESTY THE QUEEN
Defendant

ORDER
WHEREAS by Order of Justice Michael D. Manson of this Court, dated May 3, 2018
and by consent of the parties before the Court, the mediator, Justice Michel M.J. Shore, shall
preside over the motion for settlement approval in this action in accordance with section 391 of
the Federal Courts Rules;
AND WHEREAS the Plaintiffs and the Defendant have entered into the Settlement
Agreement in respect of the Plaintiffs' claims against the Defendant;

2018 FC 910 (CanLII)

Docket: T-2212-16
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AND WHEREAS this Court approved the form of notice and plan for distribution of the
notice of this motion by Order dated January 11, 2018 (the “Notice Order”);

(a) certifying this action as a class proceeding for settlement purposes; (b) approving the
settlement agreement dated November 30, 2017 between the parties (the “Settlement
Agreement” or “Settlement”); and (c) approving the notice of this settlement, the opt out and
claims period and other ancillary orders to facilitate the Settlement;
AND UPON READING the joint motion records of the parties and the facta of the
parties;
AND UPON BEING ADVISED of the Defendant's consent to the form of this Order;
AND WITHOUT ADMISSION OF LIABILITY on the part of the Defendant;
AND UPON HEARING the oral submissions of counsel for the Plaintiffs, counsel for
the Defendant, all interested parties, including objections, written and oral.
IT IS ADJUDGED THAT:
1)

For the purposes of this Order, the following definitions shall apply:
(i)

“Approval Date” means the date that this Court approved the Settlement
Agreement;

(ii)

“Approval Orders” means this order and the order approving the Settlement
Agreement in Brown v Canada (Court File No. CV09-00372025-00CP);

2018 FC 910 (CanLII)

UPON HEARING the motion made by the Plaintiffs, on consent, for an order:
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(iii)

“Brown Class Members” means members of the class proceeding in the Ontario
Superior Court of Justice, Brown v Canada (Court File No. CV-09-00372025-

(iv)

“Canada” means the Defendant, the Government of Canada, as represented in
this proceeding by Her Majesty the Queen;

(v)

“Class Actions” mean:
(a)

Wendy Lee White v The Attorney General of Canada (Court File No. T294-17);

(b)

Jessica Riddle v Her Majesty the Queen (Court File No. T-2212-16);

(c)

Catriona Charlie v Her Majesty the Queen (Court File No. T-421-17);

(d)

Meeches et al v The Attorney General of Canada (Court File No. CI 1601-01540);

(e)

Maggie Blue Waters v Her Majesty the Queen in Right of Canada et a.
(Court File No. QBG 2635/14);

(f)

David Chartrand, Lynn Thompson, and Laurie-Anne O’Cheek v Her
Majesty the Queen et al (Court File No. CI 15-01-94427);

(g)

Pelletier v Attorney General of Canada (Court File No. QGB 631/17);

(h)

Simon Ash v Attorney General of Canada (Court File No. QBC 2487/16);

2018 FC 910 (CanLII)

00CP) who did not opt out of that proceeding;
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(i)

Ashlyne Hunt v Her Majesty the Queen in Right of Alberta (Court File No.

(j)

Sarah Glenn v Attorney General of Canada (Court File No. 1601-13286);

(k)

Skogamhallait also known as Sharon Russell v The Attorney General of
Canada (Court File No. VLC-S-S113566);

(l)

Linda Lou Flewin v Attorney General of Canada e al (Court File No. Hfx
458720);

(m)

Sarah Tanchak v Attorney General of Canada et al (Court File No.
186178 Victoria);

(n)

Mary-Ann Ward v The Attorney General of Canada et al (Court File No.
500-08-000829-164 Montreal); and

(o)

Catherine Morriseau v Her Majesty the Queen in Right of Ontario and
Attorney General of Canada (Court File No. CV-16-565598-00CP).

(vi)

“Class” or “Class Members” means all Indian (as defined in the Indian Act) and
Inuit persons who were removed from their homes in Canada between January 1,
1951 and December 31, 1991 and placed in the care of non-Indigenous foster or
adoptive parents excluding any members of the class action in the Ontario
Superior Court of Justice styled as Brown v The Attorney General of Canada
(Court File Number CV-09-00372025CP);

(vii)

“Implementation Date” means the latest of:

2018 FC 910 (CanLII)

1101-11452);
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(a)

thirty (30) days following the expiry of the Opt Out Period;

(b)

the date following the last day on which a Class Member may appeal or

(c)

the date of a final determination of any appeal brought in relation to the
Approval Orders.

(viii)

“Opt Out Period” or “Opt Out Deadline” means the period commencing on the
Approval Date and ending ninety days after the Approval Date, during which a
Class Member may opt out of this class proceeding, without leave of this Court;

(ix)

“Releasees” means individually and collectively, Canada, and each of the past,
present and future Ministers of the federal government, its Departments and
Agencies, employees, agents, officers, officials, subrogees, representatives,
volunteers, administrators and assigns;

(x)

“Settlement Agreement” means the Settlement Agreement dated November 30,
2017, attached as Schedule “A” to this Order; and

(xi)

“Settlement Fund” means the settlement fund established pursuant to section
4.01 of the Settlement Agreement.

2)

All applicable parties have adhered to and acted in accordance with the Notice Order and
the procedures provided in the Notice Order have constituted good and sufficient notice
of the hearing of this motion.

2018 FC 910 (CanLII)

seek leave to appeal either of the Approval Orders;
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CERTIFICATION

3)

This action is hereby certified as a class proceeding for the purposes of settlement

4)

The Class is defined as:
All Indian (as defined in the Indian Act) and Inuit persons who
were removed from their homes in Canada between January 1,
1951 and December 31, 1991 and placed in the care of nonIndigenous foster or adoptive parents excluding any members of
the class action in the Ontario Superior Court of Justice styled as
Brown v The Attorney General of Canada (Court File Number CV09-00372025CP).

5)

The representative plaintiffs hereby appointed are Wendy White, Jessica Riddle, and
Catriona Charlie who constitute adequate representative plaintiffs of the Class.

6)

Klein Lawyers LLP, Koskie Minsky LLP and Merchant Law Group LLP are appointed as
Class Counsel.

7)

The claims asserted on behalf of the Class against the Defendant are: (a) negligence; and
(b) breach of fiduciary duty.

8)

For the purposes of settlement, this proceeding is certified on the basis of the following
common issue:
Did the Defendant have a fiduciary or common law duty of care to take reasonable steps
to protect the Indigenous identity of the Class Members?

9)

The certification of this action is conditional on the approval of the Settlement
Agreement in Ontario in accordance with section 12.01 of the Settlement Agreement.

2018 FC 910 (CanLII)

pursuant to section 334.16(1) of the Federal Courts Rules.
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Should the Settlement Agreement be set aside, all materials filed, submissions made or
positions taken by any party are without prejudice to any future positions taken by any

SETTLEMENT APPROVAL

10)

The Settlement Agreement is fair, reasonable and in the best interests of the Plaintiffs and
the Class Members.

11)

The Settlement Agreement, which is expressly incorporated by reference into this Order,
shall be and hereby is approved and shall be implemented in accordance with this Order
and further orders of this Court.

12)

The claims of the Class Members and the Class as a whole, shall be discontinued against
the Defendant and are released against the Releasees in accordance with section 10.01 of
the Settlement Agreement, in particular as follows:
(i)

Each Class Member and his/her Estate Executor and heirs (hereinafter
“Releasors”) has fully, finally and forever released Canada, her servants, agents,
officers and employees, from any and all actions, causes of action, common law,
Quebec civil law and statutory liabilities, contracts, claims and demands of every
nature or kind available, asserted or which could have been asserted whether
known or unknown including for damages, contribution, indemnity, costs,
expenses and interest which any such Releasor ever had, now has, or may
hereafter have, directly or indirectly arising from or in any way relating to or by
way of any subrogated or assigned right or otherwise in relation to the Sixties
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Scoop and this release includes any such claim made or that could have been
made in any proceeding including the Class Actions whether asserted directly by

representative for the Releasor.
(ii)

This Agreement does not preclude claims against any third party that are
restricted to whatever such third party may be directly liable for, and that do not
include whatever such third party can be jointly liable for together with Canada,
such that the third party has no basis to seek contribution, indemnity or relief over
by way of equitable subrogation, declaratory relief or otherwise against Canada.

(iii)

For greater certainty, the Releasors are deemed to agree that if they make any
claim or demand or take any actions or proceedings against another person or
persons in which any claim could arise against Canada for damages or
contribution or indemnity and/or other relief over under the provisions of the
Negligence Act, RSO 1990, c N-3, or its counterpart in other jurisdictions, the
common law, Quebec civil law or any other statute of Ontario or any other
jurisdiction in relation to the Sixties Scoop, including any claim against provinces
or territories or other entities for abuse while in care; then, the Releasors will
expressly limit their claims to exclude any portion of Canada’s responsibility.

(iv)

Canada’s obligations and liabilities under this Agreement constitute the
consideration for the releases and other matters referred to in this Agreement and
such consideration is in full and final settlement and satisfaction of any and all
claims referred to therein and the Releasors are limited to the benefits provided
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and compensation payable pursuant to this Agreement, in whole or in part, as
their only recourse on account of any and all such actions, causes of actions,

13)

This Settlement Agreement does not compromise any claims that Class Members have
against any Province, Territory or any other entity, other than as expressly stated herein.

14)

This Agreement does not affect the rights of:
(i)

Class Members who opt out of any class action that is certified pursuant to this
Settlement Agreement; or

(ii)
15)

Individuals who are not Class Members.

This Order, including the releases referred to in paragraph 12 above, and the Settlement
Agreement are binding upon all Class Members, including those persons who are under a
disability.

16)

The claims of the Class Members are dismissed against the Defendant, without costs and
with prejudice and such dismissal shall be a defence to any subsequent action in respect
of the subject matter hereof.

17)

This Court, without in any way affecting the finality of this Order, reserves exclusive and
continuing jurisdiction over this action, the Plaintiffs, all of the Class Members, and the
Defendant for the limited purposes of implementing the Settlement Agreement and
enforcing and administering the Settlement Agreement and this Order.
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18)

Save as set out above, leave is granted to discontinue this action against the Defendant
without costs and with prejudice, and that such discontinuance shall be an absolute bar to

19)

Collectiva Class Action Services Inc. shall be and hereby is appointed as Claims
Administrator pursuant to the Settlement Agreement. A complete, significant, and
detailed review must take place in regard to the Administrator for all eventual work
pertaining to the Administrator’s responsibilities, to ensure accurate and effective, wide
dissemination of meaningful and pertinent information to the attention of all those who
have gone through the “Sixties Scoop” and heirs to those who have been subjected to the
“Sixties Scoop” as specified in the Settlement; and, in addition, to supervise and monitor
all future work that must be carried out by the Administrator as it pertains to individual
payments to Class Members, heirs and others as respectfully specified in the Settlement
who will be part of the Exceptions category. The fees, disbursements and applicable taxes
of the Claims Administrator shall be paid by the Defendant in accordance with section
6.06 of the Settlement Agreement.

20)

No person may bring any action or take any proceeding against the Administrator, the
Foundation Table, the Exceptions Committee or the members of such bodies, the
adjudicators, or any employees, agents, partners, associates, representatives, successors
or assigns, for any matter in any way relating to the Settlement Agreement, the
administration of the Settlement Agreement or the implementation of this judgment,
except with leave of this Court on notice to all affected parties.
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21)

In the event that the number of persons who appear to be eligible for compensation under
the Settlement Agreement who opt out of this class proceeding and the Ontario Action

will be set aside in its entirety, subject only to the right of Canada, at its sole discretion,
to waive compliance with section 5.09 of the Settlement Agreement.
22)

Rule 334.21(2) does not apply to the plaintiffs in the Class Actions, and those plaintiffs
are not excluded from this proceeding despite not having discontinued their parallel Class
Actions prior to the Opt Out Deadline.

23)

The fees payable to Class Counsel are hereby set at $37,500,000.00 ($37.5 million) in
respect of legal fees plus applicable taxes, inclusive of disbursements, payable as follows:

24)

(i)

$12,500,000.00 to Klein Lawyers LLP;

(ii)

$12,500,000.00 to Koskie Minsky LLP; and

(iii)

$12,500,000.00 to Merchant Law Group LLP.

The amounts set out in paragraph 23 shall be paid by the Defendant to Class Counsel on
the Implementation Date in accordance with the Settlement Agreement. The amounts set
out in paragraph 23 shall be in addition to the funding in section 4.01 of the Settlement
Agreement.

25)

No counsel or law firm listed in Schedule “K” to the Settlement Agreement or who
accepts a payment for legal fees from Canada will charge any Class Member any fees or
disbursements in respect of an Individual Payment. Each counsel listed in Schedule “K”
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to the Settlement Agreement undertakes to make no further charge for legal work for any
Class Member with respect to claims under this Agreement.
Notice in the manner attached hereto as Schedule “B” shall be given of this judgment,
the approval of the Settlement Agreement, the opt out period and the claims period by the
commencement of the Notice Plan attached here to Schedule “C”, at the expense of
Canada.
27)

This Court may issue such further and ancillary orders, from time to time, as are
necessary to implement and enforce the provisions of the Settlement Agreement and this
Order.

28)

Class Counsel shall report back to the Court on the administration of the Settlement
Agreement at reasonable intervals not less than semi-annually, as requested by the Court
and upon the completion of the administration of the Settlement Agreement.

29)

The representative Plaintiffs Wendy White, Jessica Riddle, and Catriona Charlie shall
each receive the sum of $10,000 as an honorarium to be paid by the Defendant out of the
settlement fund.

30)

The proposed representative plaintiffs in the Provincial Class Actions shall each receive
the sum of $10,000 as an honorarium to be paid by the Defendant out of the settlement
fund.

31)

This Order will be rendered null and void in the event that the Settlement Agreement is
not approved in substantially the same terms by way of order of the Ontario Superior
Court of Justice.

2018 FC 910 (CanLII)

26)

159

Page: 13
32)

The statutory provisions of the Federal Courts Act, RSC 1985, c F-7 and the Federal
Courts Rules, SOR/98-106 shall apply in their entirety to the supervision, operation, and

33)

Reasons will subsequently follow this order.

"Michel M.J. Shore"
Judge
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Date: 20180621

Citation: 2018 FC 641
Ottawa, Ontario, June 21, 2018
PRESENT:

The Honourable Mr. Justice Shore

BETWEEN:
JESSICA RIDDLE, WENDY LEE WHITE
AND CATRIONA CHARLIE
Plaintiffs
and

HER MAJESTY THE QUEEN
Defendant

ORDER AND REASONS

I.

Overview

[1]

This litigation is “historically unique” and was “inherently fraught with risk”. This Court

must take into account the fact that the claims in this class action refer to a loss of cultural
identity, as it is the first time that this issue has been brought forward in Brown v Canada
(Attorney General) in Ontario in 2009 and acknowledged as such by Justice Edward Belobaba.
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(Affidavit of M. Brown, at paras 43-44, Exhibit “113” to the
Settlement Approval Affidavit of D. Rosenfeld, at para 252,
Motion Record (Settlement Approval), Tab 6(113), p 2107.)

The precedents in Brown v Canada of Justice Belobaba are historically exemplary in
their understanding of cultural identity as essential to the human personality. (The certificate
decision is Brown v Canada (Attorney General), 2013 ONSC 5637. The summary judgment
decision establishing Canada’s legal liability in tort is Brown v Canada (Attorney General), 2017
ONSC 251.)

II.

Introduction

[2]

Subsequent to the conclusion of Settlement discussions and the proposed Foundation, in

principle respectively, Prime Minister Justin Trudeau addressed the United Nations General
Assembly at the United Nations headquarters on September 21, 2017. In a historic first, the
Prime Minister apologized for Canada’s most shameful abuse perpetrated. The Prime Minister
specified the devastating legacy of the treatment of the Indigenous population.

[3]

On October 6, 2017, Crown-Indigenous Relations and Northern Affairs Minister, Carolyn

Bennett, made the announcement as to the Agreement-in-Principle reached on the Settlement and
proposed Foundation.
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[4]

The travesty of Indigenous children “scooped” from their homes, communities and

families was already identified and specified in Patrick Johnson’s 1983, Canadian Council on

[5]

The loss of cultural identity of children taken from their traditional homes led to a loss of

belonging. Loss of culture, language and identity led to a loss of personal and collective essence
for vulnerable children who were “scooped” from 1951 to 1991. The loss of belonging took
away the reason and purpose for life of individuals who lost the direction for a life journey
before it could even begin. It also led to a sense of not being able to identify, thus, a loss of
persona. The attempt to commit “cultural genocide” of entire Indigenous nations, as stated by
former Chief Justice Beverley McLachlin, is that which she defined as “the worst stain in
Canada’s human rights record”.

[6]

“The most glaring blemish on the Canadian historic record related to our treatment of the

First Nations that lived here at the time of colonization”. These words were spoken by the former
Chief Justice of Canada at the fourth annual Pluralism Lecture of the Global Centre for Pluralism
in 2006 (all of which took place under the auspices of the Aga Khan, spiritual leader of Ismaili
Muslims, who founded the Centre together with the Federal Government). The Chief Justice
continued by categorically stating that Canada had developed an “ethos of exclusion and cultural
annihilation”.
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[7]

Let us not forget that which was said by the First Prime Minister of Canada, John A.

Macdonald, that it was important to solve the “Indian” problem by having “to take the Indian out

[8]

The aim was to remove aboriginal, religious and social traditions; forbid children to

speak their native languages, not allow them to dress traditionally and subject them, thus, to a
loss of a sense of belonging.

[9]

Most significant when one loses one’s roots, one loses the potential for wings, to soar and

fulfill dreams, hopes and aspirations.

[10]

A Foundation is proposed in the Settlement Agreement reached by the class

representatives and the Federal Government. On the Development Board of the Foundation, the
undersigned judge is simply there to implement the terms of the Agreement for the Foundation to
be transferred entirely into Indigenous hands. As the Chief Justice of the Supreme Court of
Canada, Beverly McLachlin, specified a judge is not only to render a judgment but to ensure that
it is implemented. A judge is seized to ensure that a judgment is put into effect. The Foundation
is to ensure the claim of cultural identity brings about a living entity for all Indigenous peoples in
Canada, including the Métis, by which to claim a return to Indigenous languages, cultures,
spiritual traditions, in addition to changing the paradigm in Canada in respect of all Indigenous
peoples. To ensure that the suffering of the past will not be forgotten; that, every story, that can
be told, will be told, to be remembered. That, all be done, for tears recalled of individuals not to
be lost to the annals of history, but to be recorded to be remembered. This, for such an aberration
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never to take place again in that which we call, civilized Canada! Every history text book from
primary, secondary, college and university must include this sordid chapter of Canadian history.

compassion.

[11]

Reconciliation is proposed by the creation and establishment of the proposed Foundation.

Thereby, to build bridges between the generations in Indigenous families and communities;
thereby, to ensure that divided generations understand what had happened. The bridges, to be
constructed, between the generations in Indigenous families and communities, will then produce
a climate by which to understand hidden pain and suffering that caused hurt in subsequent
generations. Also, a dialogue is proposed to take place between the children of victims and the
children of perpetrators to ensure truth and reconciliation are brought about for a healing of our
nation. (This will include the work of health professionals.)

[12]

The general population, when aware of abuse, lost its humanity. A loss of conscience was

thus perpetrated in the general population aware of the perpetration. Individuals of the
Indigenous nations lost their cultural identity which must be made available for a homecoming
for those who lost their internal and external homes.

III.

Factual Background

[13]

A summary of class actions in respect of the Sixties Scoop appears below:
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A.

The Class Actions

[14]

Twenty-three class proceedings across Canada are at different stages in respect of the

Sixties Scoop. The Federal Court and provincial Court jurisdictions are seized of the subject
matter. As stated clearly and categorically by Justice Belobaba, these actions “seek damages for
the harm that was caused not by the court orders but by the alleged breaches of fiduciary and
common law duty on the part of the Federal Crown” (Brown v Canada (Attorney General), 2013
ONSC 5637 at para 10). The proceedings, summarized below, reflect the basis of both
jurisdictions, federal and provincial, thereon:

(1)

[15]

The Ontario Proceedings

A proposed class action was initiated on February 9, 2009, in Brown v Canada (Attorney

General). Damages were sought against the Federal Crown and the plaintiffs’ motion for
certification was conditionally approved by Justice Belobaba of the Ontario Superior Court of
Justice, on May 26, 2010. Leave to appeal the certification was granted and the Ontario
Divisional Court allowed the appeal in December 2011.On July 15 and 16, 2013, the parties
appeared before Justice Belobaba for the purpose of rehearing the motion to certify the action as
a class proceeding and the Court certified that action. On February 14, 2017, the Ontario
Superior Court granted a summary judgment to the plaintiff and the class. As part of the 1965
Agreement, Canada had a common law duty of care to act reasonably in order to prevent
“Indian” children in Ontario from losing their aboriginal identity.
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(2)

A proposed class action was initiated on April 20, 2009, in Thompson et al v Manitoba et

al by the Merchant Law Group. A second proposed class action was initiated on March 13, 2015,
also by the Merchant Law Group. A proposed class action was initiated on April 20, 2016, in
Meeches et al v Canada with Koskie Minsky LLP and Troniak Law. According to the Court,
“[t]he selection of the Meeches action and the consortium to act as lead counsel will, in my
opinion, best serve the interests of the putative class and the policy objectives of the CPA”
(Affidavit of D. Rosenfeld, at paras 44-45, Motion Record, Tab 6, pp 190-191). On July 21,
2017, the Manitoba Court of Appeal dismissed the appeal of the carriage order. On October 10,
2017, a National Settlement Agreement-in-Principle had been reached under the auspices of the
Federal Court of Canada and the representative class parties; thus, the certification motion return
dates were no longer required.

(3)

[17]

The Saskatchewan Proceedings

A proposed class action was then initiated on August 22, 2011, in Thompson v Canada

by the Merchant Law Group. Another proposed class action was initiated on December 17, 2014,
in Blue Waters v Saskatchewan et al in Regina also by the Merchant Law Group. A proposed
class action on October 7, 2016, in Ash v Attorney General of Canada by Koskie Minsky LLP
and Sunchild Law, was also initiated. In respect of a May 18, 2017 Blue Waters Action, notice of
motion was filed to quash the Ash Action appeal. On September 14, 2017, Koskie Minsky LLP
informed Justice Keene that the motion for carriage should be adjourned on a sine die basis
because an Agreement-in-Principle had by then been reached with Canada on August 30, 2017.
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(4)

On August 18, 2011, an action was initiated in the Court of Queen’s Bench of Alberta in

Van Name v Alberta et al by the Merchant Law Group. On October 6, 2016, the Koskie Minsky
LLP and Ahlstrom Wright Oliver & Cooper initiated in Glenn v Canada. On September 5, 2017,
due to the National Agreement-in-Principle, Koskie Minsky LLP specified to the Court that the
decision under reserve was no longer needed.

(5)

[19]

The British Columbia Proceedings

On May 30, 2011, a proposed class action was initiated in Russell v Her Majesty the

Queen by the Klein Law Firm. Furthermore, on December 16, 2016, another class action
proceeding, Tanchak v HMQ, was initiated by the Merchant Law Group; and on March 24, 2017,
a proposed class proceeding, Jones v HMQ, was also brought forward by the Stephen Bronstein
Professional Corporation; and, on May 19, 2017, the Klein Law Firm initiated an application in
the British Columbia Supreme Court to have the Tanchak and Jones Actions stayed.

B.

The Mediation

[20]

On February 1, 2017, the Federal Government announced its intention to initiate

mediation in regard to the Sixties Scoop litigation across the country (Affidavit of D. Rosenfeld,
at paras 124-126, 128, Motion Record, Tab 6, p 203). The Federal Court Dispute Resolution
mediation took place by order of Justice Michael Manson of the Federal Court, as dated on May
3, 2017; and then, further, by consent of all plaintiff parties, and the Defendant party, the
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Canadian Federal Government, Justice Michel M.J. Shore, by order of Justice Manson dated
May 3, 2018, presided over the motion for settlement approval in the White Action, the Riddle

wherein all parties to the action consented to such with Court approval. During the mediation, a
wide, all-encompassing range of comprehensive topics were discussed and negotiated:
a)

confidentiality of the process;

b)

carriage issues;

c)

class definition;

d)

class size;

e)

existing programs available to status Indians;

f)

the comprehensive Foundation and healing, truth-reconciliation issues;

g)

the mandate of the Foundation;

h)

eligibility;

i)

compensation;

j)

the claims process;

k)

the claims of the deceased;

l)

the verification process and the extent of same;

m)

administration;

n)

notice; and

o)

settlement implementation issues.

(Affidavit of D. Rosenfeld, at para 139, Motion Record, Tab 6, pp 205-206.)

[21]

By an order dated January 4, 2018, Justice Michel M.J. Shore consolidated the White,

Riddle and Charlie Actions.
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C.

The Settlement Agreement

[22]

Class Counsel and the Representative Plaintiffs have recommended that the Settlement

and the Foundation be approved by this Court as fair, reasonable and in the best interests of the
Class Members. The entire Settlement is found in Appendix A and the Foundation in Appendix
B at the end of the Reasons for Judgment. The essential terms of the Settlement are as follows:

(1)

[23]

The Foundation

The purpose of the Foundation is to enable change and reconciliation as well as access to

healing/wellness, commemoration and education activities for communities and individuals so as
to ensure that the events giving rise to the Sixties Scoop are not repeated anywhere in Canada.
The Foundation will provide funding for activities and services such as:


(Reconciliation) assisting Sixties Scoop survivors to reunite with their families and
communities;



(Healing and Wellness) providing them opportunities to gather to participate in
sharing and healing activities;



(Commemoration) organizing conferences and expositions in order to raise
awareness about the Sixties Scoop;



(Education) and establishing scholarships to enable research, publication, learning
and teaching in relation to the history of the Sixties Scoop.
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(2)



To be eligible to make a claim for compensation through the Settlement, one must:
be a registered Indian (as defined in the Indian Act, RSC 1985, c I-5) or Inuit person or
person eligible to be registered as an Indian or Inuit who was removed from their home in
Canada between January 1, 1951 and December 31, 1991 and placed in the care of nonIndigenous foster or adoptive parents; and


(3)

[25]

who was adopted or made a permanent ward and was alive on February 20, 2009.

The Compensation Scheme

At the outset, Canada shall transfer $500M for payment of claims to the Administrator.

Depending on the number of Eligible Class Members, the Administrator will make Individual
Payments to each approved claimant in the amount of either a Base Payment or an Adjusted
Payment; however, Canada will not be required to pay more than seven hundred and fifty million
dollars ($750,000,000.00). Depending on the number of Approved Claimants, each Eligible
Class Member who submits a claim shall receive a compensation of maximum $50,000.

(4)

[26]

The Claims Process

The Claims Process is intended to be simple, paper-based, cost effective, user-friendly

and to minimize the burden on the applicant by a one page form. Each Eligible Class Member
will receive an Individual Payment by simply submitting an Individual Payment Application to
the Administrator.
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(5)

The class members agree to release Canada from any and all claims that have been

pleaded or could have been pleaded with respect to their placement in foster care, Crown
wardship or permanent wardship, and/or adoption.

(6)

[28]

Opt-outs

Should 2,000 class members opt out, Canada, in its sole discretion, may decide not to

proceed with the Settlement Agreement and shall have no further obligations in this regard.

(7)

[29]

Legal Fees

Canada had agreed to compensate the counsel representative parties to this Agreement in

respect of their legal fees and disbursements to significantly lower fees than originally put
forward by counsel, through a payment equal to fifteen percent (15%) of the Designated amount
plus applicable taxes. Class counsel further agrees to perform any additional work required on
behalf of class members at no additional charge. The payment of Class Counsel is from a
separate Fund, created by the Federal Government, not from the Class Members.

(8)

[30]

Settlement Approval

The Parties agree that the Settlement per approval in Brown v Canada in the Ontario

Superior Court of Justice and in the action constituted in the Federal Court be consistent with the
terms of the Settlement Agreement.
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IV.

Analysis

A.

Law on Settlement Approval and Analysis

[31]

In this present application, the Court must determine whether the Settlement should be

approved in accordance with Rule 334.29 of the Federal Courts Rules. The legal test to be
applied for the approval of the Settlement “is whether the settlement is fair and reasonable and in
the best interests of the class as a whole” (Merlo v Canada, 2017 FC 533, [2017] FCJ No. 773 at
para 16 [Merlo]). In order to approve the Settlement, this Court acknowledges that it is guided by
the following factors in the evaluation of the proposed Settlement (Châteauneuf v Canada,
[2006] FCJ No. 363 at para 5 [Châteauneuf]):

[32]

a)

the likelihood of success or recovery with continued litigation;

b)

the amount and nature of discovery evidence or investigation;

c)

settlement terms and conditions;

d)

recommendations and experience of counsel involved;

e)

future expense and likely duration of contested litigation;

f)

the number and nature of any objections;

g)

the presence of good faith and the absence of collusion;

h)

the dynamics of, and positions taken during, the negotiations;

i)

the risks of not unconditionally approving the settlement.

The parties argue that the Settlement is fair, reasonable and in the best interests of those

affected by it. The parties submit that “[t]he Court with a class action settlement before it does
not expect perfection, but rather that the settlement be reasonable, a good compromise between
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the two parties” (Châteauneuf, above, at para 7). “[A] less than perfect settlement may be in the
best interests of those affected by it when compared to the alternative of the risks and costs of

The parties remind the approving Court that it is not its role to differ from the terms of the
Agreement “or to impose its own terms upon them” (Manuge v Canada, 2013 FC 341 at para 19
[Manuge]). The Court must also refrain from considering the interests of certain class members
over the comprehensive interests of the whole class (Manuge, above, at para 5).

[33]

It is recognized that the Settlement is presumed to be fair as it is recommended by

reputable counsel with expertise (Serhan (Trustee of) v Johnson & Johnson, 2011 ONSC 128 at
para 55). In cases such as this, “[…] a Court must ask itself whether it is worth risking the
unravelling of the agreement and leaving nearly 80,000 Aboriginal people and their families to
pursue the remedies available to them prior to the agreement being signed” (Semple v Canada,
2006 MBQB 285 at para 3). According to the evidence, it is undeniable that “bringing closure is
critical” for the survivors of the Sixties Scoop (Affidavit of Maggie Blue Waters, at paras 67, 92,
Motion Record, Tab 4, pp 101, 109). Other risks may also be involved in cases such as this,
where this type of settlement agreement would not be at the heart of this process:
(a) a national certification order may not be granted;
(b) a fiduciary duty may be found not to be owed, as in Ontario;
(c) liability might not be established;
(d) statutory limitation periods could bar many or all of the class’
claims;
(e) an aggregate award of damages could be denied by the court
forcing class members through lengthy and protracted individual
assessment;
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(f) proven damages could be similar to or far less than the
settlement amounts;

(Memorandum of Fact and Law of the Plaintiffs (Settlement
Approval), at para 110.)

[34]

Consequently, the Court acknowledges that without a settlement agreement, there lies the

uncertainty of “further litigation and appeals” (Affidavit of J. Wilson [filed under separate
cover]). “There is no assurance that at the end of this process [class members] will receive any
more than they will get under these Settlement Agreements” (McKillop and Bechard v HMQ,
2014 ONSC 1282 at para 28 [McKillop]).

[35]

The parties also submit that the features of the Settlement are reasonable and “multi-

dimensional” as they reflect the historical and sensitive nature of these proceedings, as well as
the unique circumstances of class members:
(a) there are both monetary and non-monetary benefits to the class;
(b) the claims process is simple and paper-based which avoids
class members having to re-live their experiences in the same way
a trial or examination would require;
(c) the claims process does not require proof of “harm” or “loss”;
(d) certain historical and unprecedented initiatives, to be overseen
and implemented by the Foundation, will form part of the
settlement, initiatives for the benefit of generations of indigenous
persons across Canada;
(e) assurances to be sought from provincial governments that there
shall be no social assistance governmental claw-backs on
settlement funds received; and
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(f) no class member will be required to pay counsel to assist with
the claims process, meaning any compensation determination shall
not be subject to a legal fee deduction.

[36]

As mentioned above, the Settlement presents a paper-based claims process. The most

important feature of the Settlement allows class members to complete their forms confidentially
without fear of having to testify or appear in a court in lengthy procedures. The evidence reveals
that class members are often disinclined to share their tragic experiences publicly to avoid any
embarrassment and humiliation (Affidavit of D. Rosenfeld, at paras 170-172, Motion Record,
Tab 6, p 212).

[37]

Another particular aspect of the Settlement concerns the eligibility of class members for

compensation. The Settlement Agreement established an Exceptions Committee to ensure
payment in compensation to Eligible Class Members, particularly, for long-term placement with
non-Indigenous families resulting in cultural loss identity (Affidavit of D. Rosenfeld, at paras
185-186, Motion Record, Tab 6, pp 214-215). Evidence on this motion further explains why the
provision in the Settlement solves an important issue in respect of the harm experienced by class
members:
[T]he settlement is sensitive to the nuance of child welfare law that
some indigenous children, who were neither adopted nor made
crown or permanent wards, still experience long-term placement in
non-indigenous homes, thereby suffering the same harm. There is
an ‘exceptional circumstances’ provision within the settlement that
answers these persons’ needs.
(Affidavit of Kenneth Richard, at para 5, Exhibit “114” to the
Affidavit of D. Rosenfeld, at para 258, Motion Record, Tab
6(114), p 2117.)
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(Memorandum of Fact and Law of the Plaintiffs (Settlement
Approval), at para 116.)
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[38]

The parties submit that although “no court has yet recognized the loss of language and

culture as a recoverable tort” (Quatell v Attorney General of Canada, 2006 BCSC 1840 at para 9

identity loss. It is noteworthy that class members may not, however, obtain a similar benefit
through contested litigation. On the basis of a limitations period, the Settlement also intends to
avoid injustice by including class members, who were alive as of February 20, 2009; and, their
estates can submit claims for compensation in the event that individuals have since passed away.
In fact, the parties submit that there is a possibility that the “ultimate limitation” period in each
province would legally forbid claims from being heard. For instance, the ultimate statutory
limitation period in Alberta is 10 years pursuant to its Limitations Act, RSA 2000, c L-12, s
3(1)(b). The parties, therefore, reiterate the unprecedented element of this negotiated class
definition that claims include events, experiences which occurred between 1951 and 1991.
Lastly, the parties submit that class members will receive compensation for their pain and
suffering in respect of the culture identity loss; and, it is important to mention that the payment
will be considered as non-taxable income.

[39]

As previously stated, the Settlement Agreement provides non-monetary benefits that will

allow survivors to heal, to obtain education, to reconcile and to commemorate. In order to do so,
a Foundation will be implemented in accordance with the Canada not-for-profit Corporations
Act, SC 2009, c 23 (Final Settlement Agreement, Preamble s 3.01(2)). The Foundation shall
ensure that all survivors of the Sixties Scoop will benefit from it, including Métis and non-status
Indians. The purpose of the Foundation is to continue to assist survivors, as well as all
Indigenous communities and individuals, on their journey of change, healing and reconciliation
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[Quatell]), compensation should also involve damages for loss of language and culture due to
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(Final Settlement Agreement, Preamble s 3.01(3)). “[I]f the matter proceeds to trial, the nonmonetary issues would be outside the jurisdiction of the Court” to grant (Rideout v Health

opportunity for Canada-at-large, and especially indigenous people, […] by ensuring that those
harms are not ever repeated” (Affidavit of Dr. R. Sinclair, at paras 7-9, Exhibit “115” to the
Affidavit of D. Rosenfeld, Motion Record, Tab 6(115), p 2177).

[40]

With regard to the fiduciary duty and common-law duties of care of Canada, the Supreme

Court of Canada has held that it is more difficult to prove breach of fiduciary duty against a
government than it is against a private actor (Alberta v Elder Advocates of the Alberta Society et
al, 2011 SCC 24 at para 62). In fact, in a trial context, the Plaintiffs would have had to
demonstrate that either (i) the fiduciary duty arose as a result of Canada’s assumption of
discretionary control over a specific Aboriginal interest, or (ii) that there had been an
undertaking by Canada to act in the best interests of the class members (Wewaykum Indian Band
v Canada, 2002 SCC 79 at paras 80 and 85). Bearing this in mind, in Brown v Canada (Attorney
General), 2017 ONSC 251 at para 68, Justice Belobaba concluded in the same vein on the notion
of fiduciary duty:
In my view, a fiduciary duty under the first category cannot be
established in this case. The aboriginal interest in question is not an
interest in land and the action herein is not being advanced as a
communal claim but as a class action seeking individualized
redress.

[41]

Finally, the parties address the risks that are involved with future delays. Given the

survivors’ advanced ages, it becomes highly substantial to carefully consider this factor under the
circumstances (McKillop, above, at para 28). “[I]t is apparent that the time and resources
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Labrador Corp., 2007 NLTD 150 at para 70). The Foundation provides “an invaluable
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committed to the negotiations by the class counsel meant that the risk was increasing rather than
decreasing as the negotiations continued” (Parsons et al v Canadian Red Cross Society et al,

to be approved, because “the closer that class counsel is to trial, the more credible are their
assertions about risk and reward. The closer the trial, the more likely that the class action
settlement is fair and reasonable and in the best interests of the class” (Clegg v HMQ Ontario,
2016 ONSC 2662 at paras 34-35).

B.

Legal Framework on the Fees and Analysis

[42]

In order for this Court to determine whether the legal fees sought are fair and reasonable,

in accordance with Rule 334.4 of the Federal Courts Rules (Manuge, above, at para 28), the
following factors are to be taken into account by the Court (Smith Estate v National Money Mart
Co., 2011 ONCA 233 at para 80):
(a)

the legal and factual complexities of the action;

(b)

the risks undertaken, including that the action might not be certified;

(c)

the degree of responsibility assumed by Class Counsel;

(d)

the monetary value of the matters at issue;

(e)

skill and competence demonstrated by Class Counsel;

(f)

the results achieved;

(g)

ability of the class to pay and the class expectations of fees;

(h)

the opportunity cost to Class Counsel in the expenditure of time in pursuit of the
litigation.
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[2000] OJ No. 2374 (SCJ) at paras 37-38). The parties submit that their recommendations ought
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[43]

The Court has considered the fact that the fees were discussed during a judicial mediation

and that “[t]here is a prima facie presumption of fairness when a proposed settlement is

OJ No. 1855 (SCJ) at para 18).

[44]

Firstly, the parties submit the total legal fee amount represents less than ten percent

(10%) of the overall global payment of the Defendant (Affidavit of J. Wilson, at para 79, p 15
[filed under separate cover]). The fees sought represent approximately eight percent (8%)
(Equivalent to $75 million) of the total value of the global Settlement Agreement, whereas
evidence shows that the applicable Retainer Agreements mention percentage rates of 20% to
33% of the total payment (Affidavit of D. Rosenfeld, at para 107, Motion Record (Fee
Approval), Tab 6, p 114). The “use of a percentage [for Class Counsel Fees] appears to be
preferred because it tends to reward success and to promote early settlement” (Manuge, above, at
para 47). This Court did consider previously approved percentages by different Courts in other
cases, namely in Dolmage, McKillop and Bechard v HMQ, 2014 ONSC 1283 with an approval
of 20.68% and in Stanway v Wyeth Canada Inc., 2015 BCSC 983 with 33.33%.

[45]

Secondly, the Court acknowledges the parties’ insistence on the importance of providing

free legal assistance to any claimant in need of assistance throughout the claims process. The
parties have agreed to respect the provision (section 11.02) contained in the Settlement
Agreement in this regard. Without the prior approval of the Federal Court, this provision is
intended to ensure “that individual class members will get to keep the full amount of the
compensation awarded to them under the settlement” (Affidavit of C. Charlie, at para 12, Motion
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negotiated at arms-length” (CC&L Dedicated Enterprise Fund (Trustee of) v Fisherman, [2002]
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Record (Fee Approval), Tab 2, p 11). By providing claimants with an assistance of counsel at no
charge, Counsel will need to be at their disposal for the next twelve to eighteen months until the

communicate with them in case they have questions (Fee Approval Affidavit of D. Rosenfeld, at
para 59, Motion Record (Fee Approval), Tab 6, pp 103-104).

[46]

Thirdly, this litigation is “historically unique” and was “inherently fraught with risk”.

This Court must take into account the fact that the claims in this class action refer to a loss of
cultural identity, as it is the first time that this issue has been brought forward in Brown v
Canada (Attorney General) in Ontario in 2009 and acknowledged as such by Justice Belobaba.
[T]his is the first case in the Western world to hold government
responsible for consultation when what is at stake is a people’s
children’s cultural identity. [T]his is the largest award ever to
answer the grievance of a people’s children’s loss of cultural
identity.
(Affidavit of M. Brown, at paras 43-44, Exhibit “113” to the
Settlement Approval Affidavit of D. Rosenfeld, at para 252,
Motion Record (Settlement Approval), Tab 6(113), p 2107.)

[47]

The Court accepts that these cases, never presented in front of a Court before,

undoubtedly pose a significant litigation risk to be assumed by Class counsel (Manuge v Canada,
2014 FC 341 at para 34).

[48]

The Court also accepts the “risk of continued and perpetual delay in obtaining relief”.

Class members can benefit from the proposed settlement on which Class Counsel had worked.
“Given the advanced age of class members and the historical nature of this litigation, the benefits
of an immediate and certain settlement cannot be overstated” (McKillop, above, at para 28). This
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class action implicates a historical event that began in 1951 and “inherent delays would result in
additional prejudice to the aging class members, and accordingly, a denial of access to justice”

proceeding has given rise to specific risks with regard to the timing and the uncertainty of
potential individual hearings, as well as uncertain results at trial. Class Counsel and the Federal
Government’s commitment in the inauguration of this Settlement, as well as its incessant efforts
in negotiating the Settlement, is one of the reasons why the result achieved was successful. Class
Counsel and the Federal Government were able to avoid delays and expensive costs associated
with individual hearings by which to compensate class members.

[49]

Class Counsel provided proof to this Court in order to demonstrate that the results

achieved are in fact exemplary. These factors include a significant compensation fund with a
simple one-page claims process, as well as non-monetary benefits to the class, including
reconciliation, healing and commemorative activities and services in the amount of $50 million
by which to begin such work. The parties protected the privacy of the claimants throughout the
settlement process (Merlo, above, at para 27). The terms of the Settlement Agreement, the
compensation fund, the simple paper-based claims process, as well as the non-monetary benefits
are all compelling factors which prove that the legal fees are fair and reasonable in the case at
bar:
[N]o legal victory in a courtroom could ever hope to do this. This
Court is not equipped to address the holistic healing perspectives
of the individual, his or her family and the community.
(Fontaine v Canada, 2006 NUCJ 24 at para 61 [Fontaine].)
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(Anderson et al v Canada, 2016 NLTD(G) 179 at para 53). The Court accepts that this class
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[50]

Lastly, the legal fees are intended to “[…] encourage counsel to take on difficult and

risky class action litigation” (Abdulrahim v Air France, 2011 ONSC 512 at para 9). It was also

actions simply will not be undertaken by first rate lawyers […] unless they are assured of
receiving fair – and […] “generous” – compensation in appropriate cases”.

C.

Opposition to the Settlement

(1)

[51]

The right to opt-out

Class members, as individuals, may opt out assuming that they are not in agreement with

the proposed Settlement. “[If] they do so, they must then accept all of the risks and disadvantages
associated with pursuit of this litigation in the courts” (Fontaine, above, at para 59). Bearing in
mind that settlements are compromises that intend to resolve contested claims, it is not
uncommon that the parties involved will not be satisfied with every element inherent in the
settlement (Quatell, above, at paras 5-7). Class members may therefore become objectors if they
oppose to the Settlement. The parties reminded this Court that it must determine whether the
Settlement is fair, reasonable, and in the best interests of the class as a whole. It is therefore
important that this Court carefully analyzes the benefits that the proposed Settlement will bring
to the class as a whole.

(2)

[52]

Individual compensation range of $25,000 to $50,000

Some object to the individual damages ranging between $25,000 and $50,000. The

parties submit that the quantum of compensation is fair and reasonable. As per the evidence on
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concluded in Griffin v Dell Canada Inc., [2011] OJ No. 2487 (SCJ) at para 53 that “[…] class
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this motion, even with the approval of the Settlement by Justice Belobaba in the Brown action in
Ontario, “Justice Belobaba was indicating amounts in the $10,000 to $25,000 range […] and that

$22,000” (Affidavit of M. Blue Waters, at para 112, Motion Record (Settlement Approval), Tab
4, p 112). Considering that the claimants would not be required to prove harm or loss in order to
receive compensation, the proposed sums are “meaningful amounts of money”, as per the
evidence.

(3)

[53]

Capped Settlement Fund at $750 Million

Certain objectors disagree with the capped Settlement Fund. The parties submit that it is

appropriate to cap the Settlement fund at such a high amount of $750 million as it will allow
every eligible class member to receive no less than $25,000. In fact, caps on settlement funds
offer benefits (i.e. interests accruing from the capped settlement fund) to class members in such a
way that they receive a sum of money in excess of $25,000, and up to $50,000. The parties also
submit that it is reasonable to cap the Settlement fund in this case as the feature has allowed them
to establish a simple, non-complex, claims process which would otherwise not have been
available in uncapped settlements. It is recognized by this Court that no amount of money
whatsoever can compensate for a loss of cultural identity. This is a symbolic payment and, not
one that could, with any sum, recompense suffering for the loss of persona, family, nation and
thus identity.
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(4)

Certain individuals have raised the objection that the Métis and non-status Indians are not

included in the Settlement. The Settlement Agreement only applies to status Indians, according
to the Indian Act, and the Inuit. The parties submit that the Settlement Agreement is fair for the
following reasons with which the Court agrees due to that reflected below:
i.

The Settlement contains a Foundation that has been implemented in Canada to
serve for the benefit of every survivor of the Sixties Scoop, including Métis and
non-status Indians. As per the evidence states, the purpose of the Foundation is to
allow healing and reconciliation for all survivors of the Sixties Scoop;

ii.

Some federal-provincial child welfare agreements do not apply to Métis and nonstatus Indians since the provinces do not provide child welfare services to Indians
without reserve status. In Brown v Canada (Attorney General), Justice Belobaba
also concluded that the Ontario agreed to fund the development of the provincial
welfare services only to “Indians with reserve status” (Brown v Canada (Attorney
General), 2013 ONSC 5637 at paras 63-71);

iii.

Currently, there is no way of determining whether Métis and non-status Indians
would be allowed to receive compensation;

iv.

The Settlement Agreement does not affect the claims of Métis and non-status
Indians against Canada. The evidence clearly states that “[n]othing in this
Settlement bars a claim by Métis against the federal government, or a claim against
the provincial authorities by those physically or sexually abused when adopted in
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Exclusion of Métis and Non-Status Individuals
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state wardship” (Affidavit of M. Brown, at para 42, Exhibit “113” to the Affidavit
of D. Rosenfeld, at para 257, Motion Record, Tab 6(113), pp 2106-2107).

[55]

Release of Claims for Physical and Sexual Abuse While in Care

Some objectors have criticized Canada for the release of the physical and sexual abuse

claims. The Court agrees that “the compensation offered by Canada in exchange for the release
of all claims is fair and reasonable” (Responding Memorandum of Fact and Law of the Plaintiffs,
at para 35). It is explained that Canada is not to be held liable for the physical and sexual assault
experienced by the Sixties Scoop survivors as it would not be in accordance with the federalprovincial agreements. The arrangements that were set forth between the federal Crown and the
provinces require only that the provinces inaugurate welfare programs available to all Indians
(Brown v Canada (Attorney General), 2010 ONSC 3095 at para 31). Canada, on the other hand,
is responsible to provide the provinces with the necessary funding and is not to be held
accountable for breach of common law duty of care.

[56]

The first Sixties Scoop class action in Ontario, Brown v Canada, also did not implicate

allegations of physical and sexual abuse while class members were in care. Evidence shows that
“[Class Counsel] chose not to expand it to include a law suit for damages for abuse. […] Our
claim in Ontario was limited to a loss of cultural identity and did not include the element of
abuse as part of the assertion of federal liability” (Affidavit of M. Brown, at paras 31 and 42,
Exhibit “113” to the Affidavit of D. Rosenfeld, Motion Record (Settlement Approval), Tab
6(113), pp 2103 and 2107). Consequently, class members can still present such claims against
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the provinces, not Canada, in order to receive compensation for the physical and sexual abuse
suffered.

[57]

Claimants’ Choice of Counsel through Claims Process

Certain individuals have raised the objection that they are entitled to choose their own

lawyers for these class proceedings, and that these lawyers should be paid from the
compensation granted to claimants. According to section 11.03 of the Settlement Agreement,
“[n]o fee may be charged to Class Members in relation to claims under this Agreement by
counsel not listed on Schedule “K” without prior approval of the Federal Court”. As a result,
pursuant to Rule 369 of the Federal Court Rules, leave from the Court is required if legal fees
are to be paid from claimants’ individual compensation. The parties submit that the purpose of
section 11.03 is to protect the claimants from lawyers’ misconduct and to prevent the
overcharging of legal fees which had arisen from the Indian Residential Schools Settlement
claims process. The evidence on this motion clearly indicates that “[t]he structure of the
proposed settlement is such that an amount for legal fees will be paid up front by Canada, with
no counsel being permitted to charge further legal fees against individual payments, without
prior authorization from the court” (Affidavit of M. Reiher, at para 33, Motion Record
(Settlement Approval), Tab 5, p 156).

[58]

According to the evidence on this motion, “the court will be called on to approve fees

that are proposed to be charged so that amounts are reasonable and claimants are not surprised by
dramatically reduced pay outs” (Affidavit of M. Reiher, at para 35, Motion Record (Settlement
Approval), Tab 5, p 156). Class counsel from all across Canada made a commitment to assist,
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free of charge, every class member in the understanding of the Settlement Agreement, as well as
in the completion of the claim forms. Class members will also have access to free legal services

Administration, Exhibit “A” to the Affidavit of L. Seto, Supplemental Motion Record
(Settlement Approval), Tab 6(A), p 53).

(7)

[59]

Legal Fees to Class Counsel

Some object to the quantum of legal fees. The Court agrees that the fees sought are fair

and reasonable, mainly because class counsel will remain available to the claimants following
the approval of the Settlement and because the requested fees are less than 10% of the overall
global payment. All of which the Court accepted, recognizing that no legal fees whatsoever
would be permitted against individual payments without prior authorization of this Court.

(8)

[60]

Class Definition and Cut-Off Date for the Deceased

Some individuals object to the cut-off date of February 20, 2009, because they claim that

persons (or their estates) who were deceased prior to this date should also be considered as
eligible claimants. It is accepted by the Court that one of the reasons why the parties chose the
cut-off date to be February 20, 2009 is due to the Brown action which was commenced on that
same date in Ontario. Moreover, in Baxter v Canada (Attorney General) (2006), 83 OR (3d) 481
(SCJ) at paras 82-84, Justice Winkler addressed a similar objection such as the one at bar:
[…] The proposed settlement would exclude the estates of such
persons from making claims under the CEP program or the IAP.
[…] While it is not uncommon, or necessarily objectionable, to
draw distinctions between class members for the purposes of
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[61]

Therefore, the Definition of “Eligible Class Member”, as found in the Settlement, allows

estates to make claims, whereas, without the inclusion of such date, they would not have been
eligible to receive any funds.

(9)

[62]

Claimants’ Ability to Retrieve Personal Records

Certain objectors are concerned about the difficulty and the complexity in retrieving

personal records in order to make their claim for compensation. These records are held with
Canada, the provinces and the provincial Children’s Aid Society. The parties did acknowledge
this hardship and took the necessary actions in order to accommodate the class members. “[W]ith
the Settlement’s provision [the] burden to obtain records is not upon the Class member, rather, it
is upon the governments” (Affidavit of K. Richard, at para 7, Exhibit “A” to the Affidavit of J.
Riddle, Motion Record (Settlement Approval), Tab 7(A), p 2198). Said otherwise, the evidence
clearly states that survivors of the Sixties Scoop will not be encumbered by the task of requesting
their official records in order to establish the fact of permanent wardship or adoption (Affidavit
of Dr. Raven Sinclair, at para 12(e), Exhibit “115” to the Affidavit of D. Rosenfeld, at para 254,
Motion Record (Settlement Approval), Tab 6(115), p 2178). Further steps, it is agreed by the
Court, have also been taken in such a way that the process for verification of class members will
be streamlined. By shifting the burden of proof onto the governments, it is recognized that “if
[class members] have no record, [it] creates a process that assures me no indigenous person who
lost their spirit and being will be denied recognition because of no record” (Affidavit of M.
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a distinction is drawn, compensation is usually paid to claimants
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Brown, at para 40(i), Exhibit “113” to the Affidavit of D. Rosenfeld, at para 257, Motion Record
(Settlement Approval), Tab 6(113), pp 2106-2107).

[63]

Maintaining a Historical Archive of Stories and Experiences

Certain individuals are concerned with the loss of personal stories and experiences

present in the historical record. One of the main and key, primary objectives of the Foundation is
to encourage survivors of the Sixties Scoop to share their stories for the purposes of
commemoration and healing. Past jurisprudence demonstrates that none of the Foundation’s
initiatives would have been available to class members through contested litigation (Rideau v
Health Labrador Corp., 2007 NLTD 150 at para 70). The importance and value of the
Foundation were also described by a class member, stating that “the work of the Foundation, the
Agreement which is only the beginning of reconciliation, is part of taking us home – to be
ourselves – to reclaim our languages, to reclaim our culture – the wrongs (sic) to continue to
grow our essence” (Affidavit of M. Blue Waters, at para 96, Motion Record (Settlement
Approval), Tab 4, p 110).

(11)

[64]

Mediator as Settlement Approval Judge

Certain individuals were dissatisfied that the undersigned, Justice Michel M.J. Shore, was

not only the mediator for the proposed Settlement, but was also the presiding judge at the
Settlement approval hearing. With respect to Rule 391 of the Federal Court Rules, all parties
(Class Counsel and the Respondents) to the action had given their consent prior to the hearing for
Settlement approval. An order, confirming the parties’ consent, had been signed and approved by
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Justice Manson. The evidence also demonstrates that Justice Shore, through an order of the
Court, on May 3, 2017, was designated to conduct the Dispute Resolution Conference by Justice

year later.

(12)

[65]

Consultation

Certain objectors stated their discontent for not being formally consulted about the

Settlement Agreement. According to jurisprudence in class actions, such legal duty is nonexistent for such proceedings (Sondhi v Deloitte Management Services LP, 2018 ONSC 271 at
para 78); however, class members were given the opportunity to be heard by the Court, as solely
to objections to the Settlement. Moreover, survivors of the Sixties Scoop will continue to be
consulted for the inauguration of the Foundation as some of them are also members of the
Development Board. The Foundation intends to “provid[e] survivors of the Sixties Scoop and
their families with “Telling Our Stories” platforms that promote their own healing and that serve
as a gift to future generations”. This is to ensure that each and every story that can be told, will
be told; and, kept in the annals of Canadian history. By the recounting of the stories, suffering
will, at least, have meaning, by a duty to keep the stories alive for those whose stories can be
told, as voices of witnesses to history that will thereby remain alive, through narratives to be
kept; and, suffering never to be forgotten.

[66]

For all the reasons specified above, this Court certifies this action as a class proceeding,

approves the Settlement with modification as per the order of the undersigned of May 11, 2018,
in respect of dissemination of information of the Settlement to every part of Canada where
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Manson prior to sitting on the approval of the Settlement by order of May 3, 2018, exactly one
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Indigenous individuals reside, or can be found, in addition to meticulous oversight in respect of
funds to be distributed, to ensure that each and every eligible person as per the Settlement

without costs basis.
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receives the payment allotted for such. The Court also dismisses the action against Canada on a
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ORDER in T-2212-16 rendered on May 11, 2018
WHEREAS by Order of Justice Michael D. Manson of this Court, dated May 3, 2018

preside over the motion for settlement approval in this action in accordance with section 391 of
the Federal Courts Rules;
AND WHEREAS the Plaintiffs and the Defendant have entered into the Settlement
Agreement in respect of the Plaintiffs' claims against the Defendant;
AND WHEREAS this Court approved the form of notice and plan for distribution of the
notice of this motion by Order dated January 11, 2018 (the “Notice Order”);
UPON HEARING the motion made by the Plaintiffs, on consent, for an order:
(a) certifying this action as a class proceeding for settlement purposes; (b) approving the
settlement agreement dated November 30, 2017 between the parties (the “Settlement
Agreement” or “Settlement”); and (c) approving the notice of this settlement, the opt out and
claims period and other ancillary orders to facilitate the Settlement;
AND UPON READING the joint motion records of the parties and the facta of the
parties;
AND UPON BEING ADVISED of the Defendant's consent to the form of this Order;
AND WITHOUT ADMISSION OF LIABILITY on the part of the Defendant;
AND UPON HEARING the oral submissions of counsel for the Plaintiffs, counsel for
the Defendant, all interested parties, including objections, written and oral.
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IT IS ADJUDGED THAT:
For the purposes of this Order, the following definitions shall apply:
(i)

“Approval Date” means the date that this Court approved the Settlement
Agreement;

(ii)

“Approval Orders” means this order and the order approving the Settlement
Agreement in Brown v Canada (Court File No. CV09-00372025-00CP);

(iii)

“Brown Class Members” means members of the class proceeding in the Ontario
Superior Court of Justice, Brown v Canada (Court File No. CV-09-0037202500CP) who did not opt out of that proceeding;

(iv)

“Canada” means the Defendant, the Government of Canada, as represented in
this proceeding by Her Majesty the Queen;

(v)

“Class Actions” mean:
(a)

Wendy Lee White v The Attorney General of Canada (Court File No. T294-17);

(b)

Jessica Riddle v Her Majesty the Queen (Court File No. T-2212-16);

(c)

Catriona Charlie v Her Majesty the Queen (Court File No. T-421-17);

(d)

Meeches et al v The Attorney General of Canada (Court File No. CI 1601-01540);
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(e)

Maggie Blue Waters v Her Majesty the Queen in Right of Canada et a.
(Court File No. QBG 2635/14);
David Chartrand, Lynn Thompson, and Laurie-Anne O’Cheek v Her
Majesty the Queen et al (Court File No. CI 15-01-94427);

(g)

Pelletier v Attorney General of Canada (Court File No. QGB 631/17);

(h)

Simon Ash v Attorney General of Canada (Court File No. QBC 2487/16);

(i)

Ashlyne Hunt v Her Majesty the Queen in Right of Alberta (Court File No.
1101-11452);

(j)

Sarah Glenn v Attorney General of Canada (Court File No. 1601-13286);

(k)

Skogamhallait also known as Sharon Russell v The Attorney General of
Canada (Court File No. VLC-S-S113566);

(l)

Linda Lou Flewin v Attorney General of Canada e al (Court File No. Hfx
458720);

(m)

Sarah Tanchak v Attorney General of Canada et al (Court File No.
186178 Victoria);

(n)

Mary-Ann Ward v The Attorney General of Canada et al (Court File No.
500-08-000829-164 Montreal); and

(o)

Catherine Morriseau v Her Majesty the Queen in Right of Ontario and
Attorney General of Canada (Court File No. CV-16-565598-00CP).
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(f)
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(vi)

“Class” or “Class Members” means all Indian (as defined in the Indian Act) and
Inuit persons who were removed from their homes in Canada between January 1,

adoptive parents excluding any members of the class action in the Ontario
Superior Court of Justice styled as Brown v The Attorney General of Canada
(Court File Number CV-09-00372025CP);
(vii)

“Implementation Date” means the latest of:
(a)

thirty (30) days following the expiry of the Opt Out Period;

(b)

the date following the last day on which a Class Member may appeal or
seek leave to appeal either of the Approval Orders;

(c)

the date of a final determination of any appeal brought in relation to the
Approval Orders.

(viii)

“Opt Out Period” or “Opt Out Deadline” means the period commencing on the
Approval Date and ending ninety days after the Approval Date, during which a
Class Member may opt out of this class proceeding, without leave of this Court;

(ix)

“Releasees” means individually and collectively, Canada, and each of the past,
present and future Ministers of the federal government, its Departments and
Agencies, employees, agents, officers, officials, subrogees, representatives,
volunteers, administrators and assigns;
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(x)

“Settlement Agreement” means the Settlement Agreement dated November 30,
2017, attached as Schedule “A” to this Order; and
“Settlement Fund” means the settlement fund established pursuant to section
4.01 of the Settlement Agreement.

2)

All applicable parties have adhered to and acted in accordance with the Notice Order and
the procedures provided in the Notice Order have constituted good and sufficient notice
of the hearing of this motion.

CERTIFICATION

3)

This action is hereby certified as a class proceeding for the purposes of settlement
pursuant to section 334.16(1) of the Federal Courts Rules.

4)

The Class is defined as:
All Indian (as defined in the Indian Act) and Inuit persons who
were removed from their homes in Canada between January 1,
1951 and December 31, 1991 and placed in the care of nonIndigenous foster or adoptive parents excluding any members of
the class action in the Ontario Superior Court of Justice styled as
Brown v The Attorney General of Canada (Court File Number CV09-00372025CP).

5)

The representative plaintiffs hereby appointed are Wendy White, Jessica Riddle, and
Catriona Charlie who constitute adequate representative plaintiffs of the Class.

6)

Klein Lawyers LLP, Koskie Minsky LLP and Merchant Law Group LLP are appointed as
Class Counsel.
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7)

The claims asserted on behalf of the Class against the Defendant are: (a) negligence; and
(b) breach of fiduciary duty.
For the purposes of settlement, this proceeding is certified on the basis of the following
common issue:
Did the Defendant have a fiduciary or common law duty of care to take reasonable steps
to protect the Indigenous identity of the Class Members?

9)

The certification of this action is conditional on the approval of the Settlement
Agreement in Ontario in accordance with section 12.01 of the Settlement Agreement.
Should the Settlement Agreement be set aside, all materials filed, submissions made or
positions taken by any party are without prejudice to any future positions taken by any
party on a certification motion.

SETTLEMENT APPROVAL

10)

The Settlement Agreement is fair, reasonable and in the best interests of the Plaintiffs and
the Class Members.

11)

The Settlement Agreement, which is expressly incorporated by reference into this Order,
shall be and hereby is approved and shall be implemented in accordance with this Order
and further orders of this Court.

12)

The claims of the Class Members and the Class as a whole, shall be discontinued against
the Defendant and are released against the Releasees in accordance with section 10.01 of
the Settlement Agreement, in particular as follows:

2018 FC 641 (CanLII)

8)

198

Page: 39
(i)

Each Class Member and his/her Estate Executor and heirs (hereinafter
“Releasors”) has fully, finally and forever released Canada, her servants, agents,

Quebec civil law and statutory liabilities, contracts, claims and demands of every
nature or kind available, asserted or which could have been asserted whether
known or unknown including for damages, contribution, indemnity, costs,
expenses and interest which any such Releasor ever had, now has, or may
hereafter have, directly or indirectly arising from or in any way relating to or by
way of any subrogated or assigned right or otherwise in relation to the Sixties
Scoop and this release includes any such claim made or that could have been
made in any proceeding including the Class Actions whether asserted directly by
the Releasor or by any other person, group or legal entity on behalf of or as
representative for the Releasor.
(ii)

This Agreement does not preclude claims against any third party that are
restricted to whatever such third party may be directly liable for, and that do not
include whatever such third party can be jointly liable for together with Canada,
such that the third party has no basis to seek contribution, indemnity or relief over
by way of equitable subrogation, declaratory relief or otherwise against Canada.

(iii)

For greater certainty, the Releasors are deemed to agree that if they make any
claim or demand or take any actions or proceedings against another person or
persons in which any claim could arise against Canada for damages or
contribution or indemnity and/or other relief over under the provisions of the
Negligence Act, RSO 1990, c N-1, or its counterpart in other jurisdictions, the
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common law, Quebec civil law or any other statute of Ontario or any other
jurisdiction in relation to the Sixties Scoop, including any claim against provinces

expressly limit their claims to exclude any portion of Canada’s responsibility.
(iv)

Canada’s obligations and liabilities under this Agreement constitute the
consideration for the releases and other matters referred to in this Agreement and
such consideration is in full and final settlement and satisfaction of any and all
claims referred to therein and the Releasors are limited to the benefits provided
and compensation payable pursuant to this Agreement, in whole or in part, as
their only recourse on account of any and all such actions, causes of actions,
liabilities, claims and demands.

13)

This Settlement Agreement does not compromise any claims that Class Members have
against any Province, Territory or any other entity, other than as expressly stated herein.

14)

This Agreement does not affect the rights of:
(i)

Class Members who opt out of any class action that is certified pursuant to this
Settlement Agreement; or

(ii)
15)

Individuals who are not Class Members.

This Order, including the releases referred to in paragraph 12 above, and the Settlement
Agreement are binding upon all Class Members, including those persons who are under a
disability.
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16)

The claims of the Class Members are dismissed against the Defendant, without costs and
with prejudice and such dismissal shall be a defence to any subsequent action in respect

17)

This Court, without in any way affecting the finality of this Order, reserves exclusive and
continuing jurisdiction over this action, the Plaintiffs, all of the Class Members, and the
Defendant for the limited purposes of implementing the Settlement Agreement and
enforcing and administering the Settlement Agreement and this Order.

18)

Save as set out above, leave is granted to discontinue this action against the Defendant
without costs and with prejudice, and that such discontinuance shall be an absolute bar to
any subsequent actions against the Defendant in respect of the subject matter hereof.

19)

Collectiva Class Action Services Inc. shall be and hereby is appointed as Claims
Administrator pursuant to the Settlement Agreement. A complete, significant, and
detailed review must take place in regard to the Administrator for all eventual work
pertaining to the Administrator’s responsibilities, to ensure accurate and effective, wide
dissemination of meaningful and pertinent information to the attention of all those who
have gone through the “Sixties Scoop” and heirs to those who have been subjected to the
“Sixties Scoop” as specified in the Settlement; and, in addition, to supervise and monitor
all future work that must be carried out by the Administrator as it pertains to individual
payments to Class Members, heirs and others as respectfully specified in the Settlement
who will be part of the Exceptions category. The fees, disbursements and applicable taxes
of the Claims Administrator shall be paid by the Defendant in accordance with section
6.06 of the Settlement Agreement.
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20)

No person may bring any action or take any proceeding against the Administrator, the
Foundation Table, the Exceptions Committee or the members of such bodies, the

or assigns, for any matter in any way relating to the Settlement Agreement, the
administration of the Settlement Agreement or the implementation of this judgment,
except with leave of this Court on notice to all affected parties.
21)

In the event that the number of persons who appear to be eligible for compensation under
the Settlement Agreement who opt out of this class proceeding and the Ontario Action
exceeds two thousand (2,000), the Settlement Agreement will be void and this judgment
will be set aside in its entirety, subject only to the right of Canada, at its sole discretion,
to waive compliance with section 5.09 of the Settlement Agreement.

22)

Rule 334.21(2) does not apply to the plaintiffs in the Class Actions, and those plaintiffs
are not excluded from this proceeding despite not having discontinued their parallel Class
Actions prior to the Opt Out Deadline.

23)

The fees payable to Class Counsel are hereby set at $37,500,000.00 ($37.5 million) in
respect of legal fees plus applicable taxes, inclusive of disbursements, payable as follows:
(i)

$12,500,000.00 to Klein Lawyers LLP;

(ii)

$12,500,000.00 to Koskie Minsky LLP; and

(iii)

$12,500,000.00 to Merchant Law Group LLP.
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24)

The amounts set out in paragraph 23 shall be paid by the Defendant to Class Counsel on
the Implementation Date in accordance with the Settlement Agreement. The amounts set

Agreement.
25)

No counsel or law firm listed in Schedule “K” to the Settlement Agreement or who
accepts a payment for legal fees from Canada will charge any Class Member any fees or
disbursements in respect of an Individual Payment. Each counsel listed in Schedule “K”
to the Settlement Agreement undertakes to make no further charge for legal work for any
Class Member with respect to claims under this Agreement.

26)

Notice in the manner attached hereto as Schedule “B” shall be given of this judgment,
the approval of the Settlement Agreement, the opt out period and the claims period by the
commencement of the Notice Plan attached here to Schedule “C”, at the expense of
Canada.

27)

This Court may issue such further and ancillary orders, from time to time, as are
necessary to implement and enforce the provisions of the Settlement Agreement and this
Order.

28)

Class Counsel shall report back to the Court on the administration of the Settlement
Agreement at reasonable intervals not less than semi-annually, as requested by the Court
and upon the completion of the administration of the Settlement Agreement.
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29)

The representative Plaintiffs Wendy White, Jessica Riddle, and Catriona Charlie shall
each receive the sum of $10,000 as an honorarium to be paid by the Defendant out of the

30)

The proposed representative plaintiffs in the Provincial Class Actions shall each receive
the sum of $10,000 as an honorarium to be paid by the Defendant out of the settlement
fund.

31)

This Order will be rendered null and void in the event that the Settlement Agreement is
not approved in substantially the same terms by way of order of the Ontario Superior
Court of Justice.

32)

The statutory provisions of the Federal Courts Act, RSC 1985, c F-7 and the Federal
Courts Rules, SOR/98-106 shall apply in their entirety to the supervision, operation, and
implementation of the Settlement Agreement and this Order.

"Michel M.J. Shore"
Judge

2018 FC 641 (CanLII)

settlement fund.

204

FEDERAL COURT

DOCKET:

T-2212-16

STYLE OF CAUSE:
PLACE OF HEARING:

JESSICA RIDDLE, WENDY LEE WHITE AND
CATRIONA CHARLIE v HER MAJESTY THE QUEEN
SASKATOON, SASKATCHEWAN

DATE OF HEARING:

MAY 10 AND 11, 2018

ORDER AND REASONS:

SHORE J.

DATED:

JUNE 21, 2018

APPEARANCES:
E. F. Anthony Merchant
Evatt Merchant
Celeste Poltak
Garth F. Myers
Kirk M. Baert

FOR THE PLAINTIFF
(JESSICA RIDDLE)
FOR THE PLAINTIFF
(WENDY LEE WHITE)

David A. Klein
Angela Bespflug

FOR THE PLAINTIFF
(CATRIONA CHARLIE)

Catharine Moore
Travis Henderson

FOR THE DEFENDANT

SOLICITORS OF RECORD:
Merchant Law Group
Saskatoon, Saskatchewan

FOR THE PLAINTIFF
(JESSICA RIDDLE)

Koskie Minsky
Barrister and Solicitor
Saskatoon, Saskatchewan

FOR THE PLAINTIFF
(WENDY LEE WHITE)

Klein Lawyers
Barristers and Solicitors
Saskatoon, Saskatchewan

FOR THE PLAINTIFF
(CATRIONA CHARLIE)

Attorney General of Canada
Saskatoon, Saskatchewan

FOR THE DEFENDANT

2018 FC 641 (CanLII)

SOLICITORS OF RECORD

205

ate: 20180802

Citation: 2018 FC 901
Ottawa, Ontario, August 2, 2018
PRESENT:

The Honourable Mr. Justice Phelan

BETWEEN:
JESSICA RIDDLE, WENDY LEE WHITE, and
CATRIONA CHARLIE
Plaintiffs
and

HER MAJESTY THE QUEEN
Defendant
ORDER

WHEREAS the Plaintiffs and the Defendant have amended the settlement agreement
which was approved by the Honourable Justice Michel M.J. Shore on May 11, 2018;

UPON HEARING the motion made by the Plaintiffs, on consent, for an order:
(a) certifying this action as a class proceeding for settlement purposes; (b) approving the
Settlement Agreement; and (c) approving the notice of this settlement, the opt out and claims
period and other ancillary orders to facilitate the Settlement;
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AND UPON READING the joint motion record of the parties and the facta of the
parties;

AND WITHOUT ADMISSION OF LIABILITY on the part of the Defendant;

AND UPON HEARING AND READING the oral submissions of counsel for the
Plaintiffs, counsel for the Defendant, all interested parties, including objections, written and oral;

AND UPON CONSIDERING THAT it is the intention of the parties and this Court that
the appropriate level of legal fees are to be determined by each of this Court and the Superior
Court of Ontario acting within their respective jurisdictions over the actions in their courts;

THIS COURT ORDERS THAT:
1.

For the purposes of this Order, the following definitions shall apply:
(i)

“Approval Date” means the date that this Order is made;

(ii)

“Approval Orders” means this order and the order approving the Settlement
Agreement in Brown v Canada (Court File No. CV-09-00372025-00CP);

(iii)

“Brown Class Members” means members of the class proceeding in the Ontario
Superior Court of Justice, Brown v Canada (Court File No. CV-09-0037202500CP) who did not opt out of that proceeding;

(iv)

“Canada” means the Defendant, the Government of Canada, as represented in
this proceeding by the Attorney General of Canada;
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“Class” or “Class Members” means
All Indian (as defined in the Indian Act) and Inuit persons who were removed
from their homes in Canada between January 1, 1951 and December 31, 1991 and
placed in the care of non-Indigenous foster or adoptive parents excluding any
members of the class action in the Ontario Superior Court of Justice styled as
Brown v. AGC with court file number CV-09-00372025CP.
(vi)

“Implementation Date” means the latest of:
(i)

the expiry of thirty (30) days following the expiry of the Opt Out Period;

(ii)

the date following the last day on which a Class Member may appeal or
seek leave to appeal either of the Approval Orders;

(iii)

the date of a final determination of any appeal brought in relation to the
Approval Orders, with respect to appeals regarding costs only.

(vii)

“Opt Out Period” or “Opt Out Deadline” means the period commencing on the
Approval Date and ending ninety days after the date of this Order, during which a
Class Member may opt out of this class proceeding, without leave of this Court;

(viii)

“Proposed Class Actions” means the proposed class proceedings listed in
Schedule “C”;

(ix)

“Releasees” means individually and collectively, Canada, and each of the past,
present and future Ministers of the federal government, its Departments and
Agencies, employees, agents, officers, officials, subrogees, representatives,
volunteers, administrators and assigns;

(x)

“Settlement Agreement” means the Settlement Agreement executed between the
parties on November 30, 2017 attached as Schedule “A” to this Order as
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amended by the Amendment executed between the parties as of July 26, 2018
attached as Schedule “B” to this Order; and
“Settlement Fund” means the settlement fund established pursuant to
section 4.01 of the Settlement Agreement.
2.

All applicable parties have adhered to and acted in accordance with the Order of this
Honourable Court of January 11, 2018 relating to the provision of Notice of this hearing
(“Notice Order”) and the procedures provided in the Notice Order constitute good and
sufficient notice.

CERTIFICATION
3.

This action is hereby certified as a class proceeding for the purposes of settlement
pursuant to section 334.16(1) of the Federal Court Rules.

4.

The Class is defined as:
All Indian (as defined in the Indian Act) and Inuit persons who were
removed from their homes in Canada between January 1, 1951 and
December 31, 1991 and placed in the care of non-Indigenous foster or
adoptive parents excluding any members of the class action in the Ontario
Superior Court of Justice styled as Brown v. AGC with court file number
CV-09-00372025CP.

5.

The representative plaintiffs hereby appointed are Wendy White, Jessica Riddle and
Catriona Charlie and constitute adequate representative plaintiffs of the Class.

6.

Klein Lawyers LLP, Koskie Minsky LLP and Merchant Law Group LLP are appointed as
Class Counsel.
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7.

The claims asserted on behalf of the Class against the Defendant are: (a) negligence; and
(b) breach of fiduciary duty.
For the purposes of settlement, this proceeding is certified on the basis of the following
common issue:
Did the Defendant have a fiduciary or common law duty of care to take
reasonable steps to protect the Indigenous identity of the Class Members?

9.

The certification of this action is conditional on the approval of the Settlement
Agreement in Ontario in accordance with section 12.01 of the Settlement Agreement.
Should the Settlement Agreement be set aside, all materials filed, submissions made or
positions taken by any party are without prejudice to any future positions taken by any
party on a certification motion.

SETTLEMENT APPROVAL
10.

The Settlement Agreement is fair, reasonable and in the best interests of the Plaintiffs and
the Class Members.

11.

The Settlement Agreement, which is expressly incorporated by reference into this Order,
shall be and hereby is approved and shall be implemented in accordance with this Order
and further orders of this Court.

12.

The claims of the Class Members and the Class as a whole, shall be discontinued against
the Defendant and are released against the Releasees in accordance with section 10.01 of
the Settlement Agreement, in particular as follows:
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(i)

Each Class Member and his/her Estate Executor and heirs (hereinafter
“Releasors”) has fully, finally and forever released Canada, her servants, agents,

Quebec civil law and statutory liabilities, contracts, claims and demands of every
nature or kind available, asserted or which could have been asserted whether
known or unknown including for damages, contribution, indemnity, costs,
expenses and interest which any such Releasor ever had, now has, or may
hereafter have, directly or indirectly arising from or in any way relating to or by
way of any subrogated or assigned right or otherwise in relation to the Sixties
Scoop and this release includes any such claim made or that could have been
made in any proceeding including the Class Actions whether asserted directly by
the Releasor or by any other person, group or legal entity on behalf of or as
representative for the Releasor.
(ii)

This Agreement does not preclude claims against any third party that are
restricted to whatever such third party may be directly liable for, and that do not
include whatever such third party can be jointly liable for together with Canada,
such that the third party has no basis to seek contribution, indemnity or relief over
by way of equitable subrogation, declaratory relief or otherwise against Canada.

(iii)

For greater certainty, the Releasors are deemed to agree that if they make any
claim or demand or take any actions or proceedings against another person or
persons in which any claim could arise against Canada for damages or
contribution or indemnity and/or other relief over under the provisions of the
Negligence Act, R.S.O. 1990, c. N-3, or its counterpart in other jurisdictions, the
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common law, Quebec civil law or any other statute of Ontario or any other
jurisdiction in relation to the Sixties Scoop, including any claim against provinces

expressly limit their claims to exclude any portion of Canada’s responsibility;
(iv)

Canada’s obligations and liabilities under this Agreement constitute the
consideration for the releases and other matters referred to in this Agreement and
such consideration is in full and final settlement and satisfaction of any and all
claims referred to therein and the Releasors are limited to the benefits provided
and compensation payable pursuant to this Agreement, in whole or in part, as
their only recourse on account of any and all such actions, causes of actions,
liabilities, claims and demands.

13.

This Settlement Agreement does not compromise any claims that Class Members have
against any Province, Territory or any other entity, other than as expressly stated herein.

14.

This Settlement Agreement does not affect the rights of:
(i)

Class Members who opt out of a class action that is certified pursuant to this
Settlement Agreement; or

(ii)
15.

Individuals who are not Class Members.

This Order, including the releases referred to in paragraph 12 above, and the Settlement
Agreement are binding upon all Class Members, including those persons who are under a
disability.
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16.

The Claims of the Class Members are dismissed against the Defendant, without costs and
with prejudice and such dismissal shall be a defence to any subsequent action in respect

17.

This Court, without in any way affecting the finality of this Order, reserves exclusive and
continuing jurisdiction over this action, the Plaintiffs, all of the Class Members, and the
Defendant for the limited purposes of implementing the Settlement Agreement and
enforcing and administering the Settlement Agreement and this Order.

18.

Save as set out above, leave is granted to discontinue this action against the Defendant
without costs and with prejudice, and that such discontinuance shall be an absolute bar to
any subsequent actions against the Defendant in respect of the subject matter hereof.

19.

No person may bring any action or take any proceeding against the Administrator, the
Foundation Table, the Exceptions Committee or the members of such bodies, the
adjudicators, or any employees, agents, partners, associates, representatives, successors
or assigns, for any matter in any way relating to the Settlement Agreement, the
administration of the Settlement Agreement or the implementation of this judgment,
except with leave of this Court on notice to all affected parties.

20.

In the event that the number of persons who appear to be eligible for compensation under
the Settlement Agreement who opt out of this class proceeding and the Ontario Action
exceeds two thousand (2,000), the Settlement Agreement will be void and this judgment
will be set aside in its entirety, subject only to the right of Canada, at its sole discretion,
to waive compliance with section 5.09 of the Settlement Agreement.
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21.

Rule 334.21(2) does not apply to the plaintiffs in the proposed Class Actions listed in
Schedule “C” and those plaintiffs are not excluded from this proceeding despite not

22.

The fees payable to Class Counsel are hereby set at $37,500,000.00 ($37.5 million) in
respect of legal fees plus applicable taxes, inclusive of disbursements, payable as follows:

23.

(i)

$12,500,000.00 to Klein Lawyers LLP;

(ii)

$12,500,000.00 to Koskie Minsky LLP; and

(iii)

$12,500,000.00 to Merchant Law Group LLP.

No fee may be charged to Class Members in relation to claims under this Agreement
without prior approval of the Federal Court.

24.

Within five (5) business days of the later of the Approval Orders, notice shall be given of
this judgment, the approval of the Settlement Agreement, the Opt Out period and the
claims period by the commencement of the Notice plan attached here to Schedule “D”,
at the expense of Canada.

25.

The Notice Plan provided for in paragraph 20 above satisfies the requirements of the
applicable class proceedings law and this Court, and is the best notice practicable under
the circumstances.

26.

This Court may issue such further and ancillary orders, from time to time, as are
necessary to implement and enforce the provisions of the Settlement Agreement and this
Order.
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27.

Class Counsel shall report back to the Court on the administration of the Settlement
Agreement at reasonable intervals not less than semi-annually, as requested by the Court

28.

The representative Plaintiffs Wendy White, Jessica Riddle, and Catriona Charlie shall
each receive the sum of $10,000 as an honorarium to be paid by the Defendant out of the
settlement fund.

29.

The proposed representative plaintiffs in the proposed Class Actions listed in
Schedule “C” shall each receive the sum of $10,000 as an honorarium to be paid by the
Defendant out of the settlement fund.

30.

This Order will be rendered null and void in the event that the Settlement Agreement is
not approved in substantially the same terms by way of order of the Ontario Superior
Court of Justice.

31.

The statutory provisions of all applicable class proceedings legislation shall apply in their
entirety to the supervision, operation and implementation of the Settlement Agreement
and this Order.

“Michael L. Phelan”
Judge
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Date: 20180726

Citation: 2018 FC 905
Ottawa, Ontario, July 26, 2018
PRESENT:

The Honourable Mr. Justice Phelan

BETWEEN:
JESSICA RIDDLE, WENDY LEE WHITE, and
CATRIONA CHARLIE
Plaintiffs
and

HER MAJESTY THE QUEEN
Defendant
ORDER

WHEREAS by Order of this Honourable Court dated May 11, 2018, this Court approved
a Settlement Agreement between the Plaintiffs and the Defendants dated November 30, 2017
(the “Settlement Approval Order);

AND WHEREAS the Settlement Approval Order states that a complete, significant, and
detailed review must take place in regard to the Administrator for all eventual work pertaining to
the Administrator’s responsibilities, to ensure accurate and effective, wide dissemination of
meaningful and pertinent information to the attention of all those who have gone through the
“Sixties Scoop” and heirs to those who have been subjected to the “Sixties Scoop” as specified in
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the Settlement; and, in addition, to supervise and monitor all future work that must be carried out
by the Administrator as it pertains to individual payments to Class Members, heirs and others as

UPON HEARING the motion made by the Plaintiffs, on consent, for an order
appointing a Claims Administration Monitor;

AND UPON BEING ADVISED of the Defendant's consent to the form of this Order;

AND UPON HEARING the oral submissions of counsel for the Plaintiffs and counsel
for the Defendant;

THIS COURT ORDERS THAT:
1.

CA2 Inc. shall be and is hereby appointed as Claims Administrator Monitor and
CA2 Inc.'s proposal to serve as Claims Administrator Monitor attached hereto as
Schedule “A” shall be and is hereby approved.

2.

CA2 Inc. shall not have any interest in Collectiva Class Action Services Inc. at
any time during its appointment as Claims Administrator Monitor or during
Collectiva Class Action Services Inc.'s administration of the Sixties Scoop
Settlement.

3.

CA2 Inc. shall report to the Federal Court no less than every six (6) months from
the date of its appointment on the status of monitoring of the claims
administration until the final completion of the administration of the settlement.

4.

Any disputes between CA2 Inc. and Collectiva Class Action Services Inc. shall be
resolved by this case management judge.
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respectfully specified in the Settlement who will be part of the Exceptions category;
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The fees of CA2 Inc. shall be approved by the Exceptions Committee and paid by
Her Majesty the Queen in accordance with CA2 Inc.'s proposal.

“Michael L. Phelan”
Judge
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